Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



THE SOUTH AUSTBALUN LAW REPOETa 



REPORTS OF CASES 



ARGUED AND DETERMINED ,/ 



IN THB 



SUPREME COURT OF SOUTH AUSTRALIA. 



8DITSD BT 

J. W. DOWNER. 



Vol. VII.— 1873. 

REPRINT. 

ADELAIDE : 
ANDREWS, THOMAS, & CLARK, PRINTERS, 

ORENFELL STREET. 

1874 



L28212 

MAR « 2 ^ 



*• k 



^ * %i ^ 






.i. i-W <- ww<>v 



w w 



• • • • 

>. « b <> • • • 

bVbk* • • • 



JUDGES OF THE SUPREME COURT. 



Sir Richard Davies Hanson • . Chief Justice. 



Edward Castrbs Gwynne, Esq Second Judge, 



William Alfred Wearing, Esq Third Judge. 



Edward Castrks Gwynne, Esq. 



INDEX OF CASES EEPORTBIX 



Pac* 

Adcock V. Poole , . 149 

Andrews, Palmer t 19 

Aubrey t. Scott , . . . 7^ 

Australian Alliance Companj, Wright v. . . ^ . . . 15T 

Ajers and Others, Levi v ^ 

Bean v. Baly 93 

Blyth V. Warhurst 134 

Bray, Solomon t 1 28 

Buckett V. Knobbe 1 47 

Byrne v. Potter 53 

Claarke, Mackley v 29 

Paly, Bean v M 

Davison, In re SjO 

Denman v. Iverson 64 

Drew, Whittell v 151 

Dunn V. Dunn 86 

Frayne, Letchford v. 93 

Gale V. Matthew 97 

Giles, Hosier v. 144 

Gunter and Robertson, Tassie & Co. v 26 

Handyside, Mackintosh v .... 31 

Hart V. Stratton 84 

Hayball v. Homer 62 

Homer, Hayball v. . * 62 

Hosier v, Giles •,..., 144 



yi. OASBS REPORTED. 

Pa«e 

Iverson, Denman v. . 64 

Johns, In re 101 

Eeelan, Revitt v 156 

Enobbe, Buckett v 147 

Lange v. Ruwoldt 1 

Letchford v. Frayne 93 

Levi V. Ayers and Others 66 

Mackintosh v. Handyside 31 

Mackley v. Clarke 29 

Matthew, Gale y. . . - 97 

Palmer v. Andrews 19 

Pannan v. Pannan 54 

Poole, Adcock v. - . . . 149 

Potter, Byrne v. ... - 53 

Revitt V. Eeelan 156 

Robertson and Gunter, Tassie & Co. v 26 

Ruwoldt, Lange v 1 

Scott, Aubrey v. 76 

Solomon v. Bray 128 

Stratton, Hart v 84 

Stanley, Suckling and Others v 87 

Suckling and Others v. Stanley 87 

Talisker Mining Company, In re 167 

Tassie & Co. v. Hunter and Robertson . 26 

Taylor, Ward, v 103 

Wadham v. Wright 48 

Ward V.Taylor 103 

Warhurst, Blyth v 134 

Whittell V. Drew .151 

Wright V. Australian Alliance Company 137 

Wright, Wadham v 48 



TABLE OF CASES CITED 



IN THIS VOLmiE. 



Abbott ▼. Middleton ... 89 
A'Beckett, Jenner v. ... 110 
Allen, Barnett v. . . . 110, 126 
Amey, Doe d. Thomson v. .129 
AppJeton V. Rowley . . . .161 
Arcot, Nabob of, v. East India 

Company v 71 

Arduin and Another, The 

English and Foreign Credit 

Company v. . . . 33, 37 
Ashbnme v. Bradshaw . . . 160 
Attorney- Greneral v. Drum- 98 

mond 98 

Avery v. Bowden 123 

Bailey v. Edwards .... 139 
Barnett V. Allen . . . 110, 126 
Beevor v. Lawson .... 63 

Bell V. Bird 70 

Bennet, Davis v 98 

Bent v. Cullen 98 

Berrington, Kees v 139 

Binns, Jones v 73 

Bird, Bell v 70 

Bird, TumbuU v. . . 108, 116 
Bishop V. Howard . . 126, 129 

Black, Ex parte 171 

Black V. The Ottoman Bank . 141 

Blagg V. Sturt 109 

Boehm, Carter v 123 

Boss, Briggs v 77 

Bowden, Averv v 123 

Bradshaw, Ashbume v. . . 160 
Braythwayte v. Hitchcock . 129 

Briggs V. Boss 77 

Bromage v. Prosser . . 108, 125 
Bryant, Laythorpe v. ... 33 

Bargess v. Eve 139 

Bamside, South Staffordshire 

Railway Company v. . . 71 
Bntterworth. Seymonr v. . .116 

Callis, Chapman v 6 

Campbell, Torrice v. ... 131 






Campbell ▼. Spottiswood 107, 

111, 117 
Carleton v. Leigh ton . .■ . 71 

Carter v. Boehm 123 

Cartwright v. Glover ... 73 
CatheraTl, Harle v. . . 116, 119 
Chamberlain, Townsend v. 63 

Chamberlaine, Phillipps v. . 145 
Chapman v. Callis .... 6 

Cook V. Cook 86 

Cooke V. Oxley * .... 60 

Coombes, Roper v 63 

Coapland, Parmiter v. 109, 

115, 116, 126 

Cox V. Lee 110, 115 

Crispin, Ex parte 69 

Crossman, Manning v. . 147, 148 
Cullen, Bent v 98 

Darby, Right v. . . . 129, 131 

Davis V. Bennet 98 

Dimsdale, Symonds v. ... 27 
Drummond, Attorney-General v. 98 
Duncan v. Tindall .... 3 

East India Company, Nabob 

of Arcot V 71 

Eastwood V. Holmes . . . 108 

Edwards, Bailey v 139 

Ellis V. McHenry 69 

English and Foreign Credit 
Company, Arduin and 

Another V 33, 37 

Ernest v. Nicholls . . . .171 

Eve, Burgess v. ..... 139 

Everard, Gough v 78 

Forteath, Rnmbold v. ... 71 
Fulcher, In re 68 

Glover, Cartwright v. . . . 73 
Grough V. Everard .... 78 
Grant V. Grant 98 



VIU. 



0ASB8 CITED. 



Page 

Griffiths, Hyatt v 129 

Guardians of the Poor of St. 
James's, Hastings Poor 

Law Union v 130 

Gampach, Hart v 123 

Haig V. Swiney 145 

Hargreave v. Smee .... 241 
Harle V. Catherall . . 116,119 
Harradine, Pooley v. ... 139 
Harris, Jones v. \ . . . ^ 77 
Harrison, Henwood v. . 107, 123 
Hart V. Gampach . . . .123 
Hastings Poor Law Union v. 
Guardians of the Poor of 

St. James's 130 

Hawkins, Somerville v. . . 123 

Hawkins, Taylor v 125 

Hayter, PhilUpson v. . . . 123 
Henwood v. Harrison . 107, 123 
Hitchcock, Braythwayte v. . 129 

Hoare, In re 71 

Hod^on's Trusts, In re 78 

Hollingsworth, Doe d. v. 

Stennett 128 

Holmes, Eastwood v. . . . 108 
Homer v. Taunton .... 108 
Hood V. N. E. Railway Company 70 
Hooman, Ex Parte .... 77 
Howard, Bishop v. . . 126, 129 
Hughes V. Morris ... 3, 14 
HuD, Doe d. V. Wood ... 129 

Hunt, White v 73 

Hunter v. Sharpe . . . .118 
Hyatt V. Griffiths 129 

Jardine, Lyall v 68 

Jeanes v. Wilkins .... 23 

Jenner v. A'Beckett . . . .110 

Jones V. Binns ...... 73 

Jones V. Harris 77 

Knowles, Lawrence v. ... 70 

Langridge, Richardson v. 131, 132 
Laaa Credit Compaaiy of Ire- 
land, In re .qq 

Lawrence v. Knowles . . • 70 

Lawsoi^ JBeevor v 63 

Laythorpe y. Bryant ... 33 

Lee, Cox V uo, 115 

Leighton. Carleton v. ... 71 

Levy, Paris v 116 

liTerpool Borough Biuik v. 

Turner 3, 7 

Longbottom v. Longbottom . 27 

Lowe V. Thomas 91 

Lyall V. Jardine 68 

Manning v. Crossman . 147, 148 

MarshaO, Ex paHe .... 69 

Martin v. Powning .... 70 

Maule, Spill v. ... W5, 128 

McCalmont v. Rankine . . 3 



McHenry, Ellis v. 
Middleton, Abbott v. 
Moore v. Webster 
Morris, Hughes v. . 



Pa«e 

. 69 
. 89 
. 161 
3, 14 



Neales, Smith v .33 

New Brunswick and ( anada 

RailwiuR; Wickhara v. . 23 

Newson v. Smithies .... 34 

Nicholls, Ernest v 171 

North Eastern Railway Com- 

■pany. Hood v. .... 70 

Oriental Bank, Ex Parte . . 70 
Ottoman Banl^ The, Black v. 141 
Oxley, Cooke v 60 

Par^uassu Steam Tramroad 
Co. ExparU^9ck^ Haw 
thome, & Co. . . 

Paris V. Lew . . r . . 

Parmiterv. Coupland 109, 115 

116 

Phillipps V. Chamberlaine 

PhUlipson V. Hayter 

Pickering, Ex Parte . . 

Pooley V. Harradine . . 

Powning, Martin v. . . 

Prichard v. Prichard 89 

Prosser, Broomage v. . 108 

Rankine, McCalmont v. . 
Rees V. Berrington . . . 

Rees V. Williams 

Rex V. Inhabitants of Herst- 

monceaux 

Richardson v Langridge 131 
Right V. Darby ... 129 
Robinson, Ye wens v. 
Roper V. Coombes . . 
Rowley, Applcton v. 
Rumbold v. Forteath . 



Sanoner, Tutor v. . . 
Savory v. Underwood 
Seymour v. Butterworth 
Sharpe, Hunter v. . . 
Smee, Hargreave v. . . 
Smith V. Neales . . . 
Smith, Wilks v. . . . 
Smithies, Newson v. 
Somerville v. Hawkins . 
South Staffordshire Railway 

Co. V. Bumside . . 
Spill V. Maule .... 105 
Spottiswood, Campbell v. 107 

111 
Spyring, Toogood v. . . 
Stennet, Doe d. Hollings 

worth V 

Stone V. Thomas . . . 
Sturt, Blagg v. . . . 
Swiney, Haig v. . . . 
Symonds v. Dimsdale 



171 
116 

126 

145 

123 

70 

139 

70 

91 

125 

3 

136 

27 

138 

132 

131 

70 

63 

161 

71 

77 

63 

116 

118 

141 

33 

63 

34 

123 

71 
123 

117 
125 

128 
70 

10 

145 
27 



CASB8 0IT8D. 



IX 



Page 

Tannton, Homer y 108 

Taylor v. Hawldns .... 126 

Thomas, Lowe y 91 

Thomas. Stone v 70 

Thomas v. Thomas . . . .98 

Thomson, Doe d. v. Amey . 129 

Thorpe, In re 70 

Tindall, Duncan v 3 

Too^ood v. Spyring .... 125 

Torrice v. Campbell .... 131 

Townsend v. Chamberlain . . 63 

Tnrnbull v. Bird . . . 108. 116 
Tnmer, laverpool Borough 

Banky. ...... 3, 7 

Tuton y. Sanoner .... 77 



Underwood, Sayoiy v. 



63 



Pag* 

Walter, Wason y. 108, 111, 

112, 117, 125, 127 
Warrington, In re .... 69 
Wason y. Walter 108. Ill, 

112. 117, 125. 127 

Webster, Moore y 161 

White y. Hnnt 73 

Wickham y. New Brunswick 
and Canada Railway . . 23 

Wilkins, Jeanes y 32 

Williams, Rees y 27 

WUks y. Smith 63 

Wood, Doe d. Hull v. ... 129 

Yewens y. Robinson ... 70 



THE 



SOUTH AUSTRALIAN LAW REPORTS, 



1873. 



SUPREME COURT. 



Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 



7 November and 6 Dbobmbbr, 1872. 



In Appeal. 



Lan«b v. Ruwoldt and Others, 



REAL PROPERTY ACT OF \%^\,— Agreement for the Sale qf 
Land — Executory Contract, 

An instrument purporting to transfer or affect land under the Real 
Property Act, 1861, hut not in the form prescribed hy such Act, 

' and incapable of registration under it, conveys no estate or wUe- 
rest in the land at law or in equity, and cannot be specifically 
enforced. 

Per Hanson, C.J. — It may confer a right to damages for its non- 
pefformance. 

Per Gwynne, J. — On the death of a registered proprietor of land 
under the Real Property Act, 1861, the Lands Titles Commis- 
sioners have the sole and final decision as to the persons to whom 
the land is transmitted. 

A, the registered Proprietor of the fee simple of a section of land 
entered into an agreement for the sale of portion of the same to B 
upon certain terms as to payment specified in the said agreement. 
These terms were duly complied with ; but in the meantime A had 
died, devising all his real and personal estate in trust for his wife 
and children^ 
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Held — That the agreement not heing in the form prescribed hy the 
Actf and therefore incapable of registration, conferred no estate 
on the purchaser, and that specific performance could not be 
enforced. 

Semble — ^That no executory contract for the sale of land under the 
above Act is valid. 

Quaere — Whether the Supreme Court has any jurisdiction in cases of 
transmission, by reason of the death of the registered proprietor, of 
land under the provisions of the Real Property Act of 1861, and 
whether the absolute and final decisions in all such cases is not 
vestedintheBegistrar-Oeneralandthe Lands Titles Commissioners, 

Appeal from a decision of the Primary Judge. 

The facte were as follow : — On the 21st March, 1867, Fried- 
rich Ferdinand Valderath Koop died seised of an estate in 
fee-simple in one-half a section of land in the Hundred of 
Gambier, leaving a will, which was subsequently proved by 
the appointed executors, by which he devised all his real and 
personal property to his widow for the benefit of their two 
children until the said children should come of age, when, if the 
widow had not again married, the property was to be divided 
equally among her and the children ; but if she was at that time 
again married, the whole was to revert to the children. Three 
days before his death, and on the same day that he made his will, 
though, as it was alleged, prior to making it, Koop entered into a 
written agreement to sell the half section of land at Mount Gam- 
bier to Johann Langu for the sum of £528, of which £215 10s. 
was to be paid within seven weeks from the signing of the agree- 
ment, and the remainder within five years from the same date, 
bearing interest in the meantime at the rate of ten per cent, per 
annum. These conditions had been complied with; but as the 
land was under the Real Property Act, the question arose whether 
it could be transferred under an executory contract. The points 
submitted for the opinion of the Court were whether the legal 
estate in the land vested in Koop's heir-at-law, or in the devisees 
under the will, or whether the plaintiflf was entitled to the whole 
or half under the contract, the widow having been married again 
in 1868 to Johann C. G. Ruwoldt. 

Ingleby, for appellant. — The point upon which His Honor has 
based his decision does not appear to have been contemplated by 
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the parties when they first sought the direction of the Court. I 
will divide my argument into three branches. First, I will cite 
the cases under the Shipping Act on which the South Australian 
Real Property Act was ostensibly founded ; secondly, I will con- 
trast the Shipping Act with the Real Property Act, 1861 ; and, 
thirdly, I shall contend that this case comes under the operation 
of the Trustees Act. 

Hughes v. M(nriiy 2 De G., M., and G., 349, 

was a case of an appeal from a decree of Vice-Chancellor Tubnbb 
dismissing a claim for the specific performance of an agreement in 
writing for the sale of shares in a ship. The Lords Justices held 
that the contract not reciting the certificate of register could not 
be enforced in equity. This decision was not so much based on 
the wording of the Act, but the Lords Justices went behind the 
Act to find out what was the policy of previous enactments which 
it purported to consolidate, and gave effect to that policy. His 
Honor seemed to have done the same on the present occasion ; 
but here there is no previous policy, and so the analogy between 
the cases does not hold. 

McCalmont v. Rankin, ibid, 403, 

supports the previous case ; and the Lord Chancellor seemed 
still more impressed with the fact that there could be no action 
for breach of contract, though his view was somewhat modified by 
a note which was afterwards appended to his judgment. The same 
point was upheld in 



Duncan v. TindaU^ 13 C.B. Rep., 258, 



and in the 



Liverpool Borottgh Bank v. TWtwr, 29 L. J. Eq., 827, and 
1 J. & H., 159, and affirmed in 30 L.J., ch, 379. 

In the last judgment, as in the previous cases, two pointy W9r9 
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mainly considered — (1) the national policy, (2) the transfer of pro- 
perty between man and man. The first of these can have no effect 
whatever upon the suit now before the Court, and that is the dis- 
tinction between the Shipping Act and the Real Property Act. It 
is upon the second point alone that this case must be decided. 
And what did the Vice-Chancellor say upon that ? He said that 
if it were not for the previous Acts, which the Shipping Act pur- 
ported to consolidate, he would be inclined to think that the 
transfer was good. The prominent feature which led him to his 
decision does not apply to the present case ; therefore, though that 
case seems at first to favour His Honor's decision, yet upon a 
closer reading it would be seen that it really does not, inasmuch as 
in the present case there is no national policy whatever to be 
considered — it is a simple transaction between man and man. 
The Court has the power to compel a completion of the contract 
without going entirely upon the register. That Act says (cl. 3) 
that the word " proprietor'* shall mean " any person seised or pos- 
sessed of any freehold or other estate or interest in land, at law or 
in equity, in possession, in futurity, or expectancy ;" and the word 
" transfer" is limited throughout the Act to passing estates or 
interests " under this Act," whether for valuable consideration or 
otherwise. The meaning thus placed upon these words clearly 
assumes that there may be two distinct classes of proprietors — one 
at law and another in equity — for the words are " at law or in 
equity." By the 66th clause, which is correlative to the 43rd 
clause in the Shipping Act, '* the Registrar shall not make any 
entry in the register-book of any notice of trusts, whether ex- 
pressed, implied, or constructive, but trusts may be declared by 
any instrument ;" and provision is made for the instrument to in- 
clude land not under the Act. Now, the word " instrument" is 
defined by clause 3 as *^ any grant, certificate of title, conveyance, 
assurance deed, map, plan, will, probate or exemplification of will, 
or any other document in writing relating to the transfer or other 
dealing with land or evidencing title thereto ;" therefore the word 
*' instrument" has a larger meaning, because it is not limited as 
the word *' transfer" to land under the Act. (Gwynne, J. — That 
is a most extraordinary definition, inasmuch as it calls a will an 



1873. S. A. LAW REPORTS. 5 

* w ■ ■■■■■- ■ ,-^_ - _.. ■ ■ ■ ■ ■ ■■ ■ 1 1 » ■ ■ 1^ 

Supreme Court. Lanoe v. Ruwoldt and Others. Common Law. 

instrument, and by the 39th clause no will can pass an estate.) 
" Transfer" is previously defined, therefore " or other dealing with 
land" must mean that land could be dealt with in other ways as 
well as under the Act. (Hanson, C.J. — No doubt land can be 
dealt with in other ways. You are arguing from these definitions 
that the Act recognises more than one way of dealing with land, 
which of course it does ; for instance, it recognises a mortgage as 
well as a transfer.) By force of the construction placed on the 
word ''instrument" and the provisions of the 66th clause, the 
written contract entered into between the parties became a declara- 
tion of trust. It was only required that the writing should suffi- 
ciently describe the land and be deposited for safe custody and 
reference with the Registrar-General, and a clear title was 
obtained. (Hanson, C.J. — You say that the written agreement 
declared a trust.) Yes ; when the purchase-money was paid, the 
vendor from that time only held the land in trust for the vendee. 
(Hanson, C.J. — But suppose the testator had said, ''I would 
rather keep the estate — here is your money back," what remedy 
would you have had 1 . By the 66th clause an instrument may 
declare a trust. When a man settles his land upon another person 
he holds in trust during the remainder of his life ; but the agree- 
ment in the present instance does not seem to declare any trust, 
and it is in those cases in which a trust has been declared that a 
Court of Equity can be resorted to. If the man had paid his 
money and had got nothing in writing, what could the Court do 
in that instance 1) The Court would have very great difficulty in 
granting relief, because there would be no writing to satisfy the 
Statute of Frauds. (Hanson, C.J. — Your difficulty is that you 
have paid away money under something which is not a contract.) 
On that principle no person could be sued upon a contract at all. 
(ELA.NSON, C.J — He could recover his money, that is all.) Before 
the Court adopts that view it must decide that an action brought 
by a vendee against a vendor upon the contract is not main- 
tainable. (G WYNNE, J. — That is one of the beauties of the system. ) 
I do not contend that any interest in the land passed by the agree- 
ment, but that a right passed by which the plaintiff might ask the 
Court to compel the vendor to take the necessary steps to com- 
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plete the transfer. (Hanson, C.J. — There is some difl&culty in 
reconciling all the provisions of the Act, but I cannot quite under- 
stand your argument. When a man holds land in trust for 
another, surely he has an interest in it.) Equity only operates in 
personam, and the position of the Courts of Equity down to the 
passing of the Trustees Act was that they could imprison a man or 
sequester his property for refusing to obey a decree, but they 
could not by any possibility convey his estate. (Hanson, C.J. — I 
could understand your position if you could show that estate or 
interest meant " legal estate or interest.") I draw a distinction 
between a " right" and an " estate." Equity will compel a defen- 
dant to do right, and thus pass the estate. A right to enforce a 
specific performance is provided for by section 115 ; and it is not 
limited to land under the Act, because of the words '^ proposing: to 
take a transfer" used in section 114. (Hanson, C.J.— But do not 
" right" and " estate" mean the same thing in equity V) Before 
the passing of the Statute of Uses the terms were convertible, but 
they are not since. As to the second point, the Court has larger 
powers acting for infanta than in contentious business between 
party and party. According to th^ dicta in 

Chapman v. Callis, 

a vendee can bring an action for non-performance of contract. 
Now, in this case, the infants being unable to make the transfer, 
the Court acting for them will not allow them to be sued, but will 
itself complete the contract on their behalf. The 18th section of the 
Trustees Act and section 112 of the Real Property Act point out 
the proper course to pursue if the case fall within the scope of the 
Trustees Act, as I submit this does ; and there is no dispute 
as to the right of the purchaser to demand a specific performance 
of the contract. 

Hardy for defendants, the trustees and the infants. — As far as 
the trustees are concerned, I am instructed to submit to the ruling 
of the Court ; and I am similarly placed as regards the infants. 

Cwr. ad, vtUt. 



1873. S. A. LAW REPORTS. 



Supreme Court. Lange v. Ruwoldt and Others. Common Law. 



5 December-— 

Judgment was now delivered herein as follows : — 

Hanson, C.J. — This is an appeal from the decision of His 
Honor the Primary Judge, upon a special case stated for the 
opinion of this Court, and the facts are simply that the testator 
(Koop) in his lifetime entered into a contract in writing with the 
plaintiff (Lange) for the sale of a piece of land under the Real 
Property Act, and died without receiving any part of the purchase- 
money, the whole of which has been received by his executors 
since his death. The purchaser now seeks to have a declaration of 
the Court that he is entitled to the legal estate of the land so 
contracted to be sold ; and the defendants, who are infants, raise 
no objection to the declaration sought. On the contrary, they are 
advised that it will be for their advantage to retain the purchase- 
money, and allow the plaintiff to take the land ; so that, there 
being no conflict of interest, we have only to decide whether we 
have power to make the decree sought; since, if we have, all 
parties concur in desiring that it should be made. The question 
for our decision is the same (mutatis mutandis) as that which is 
stated by Vice-chancellor Woods as being raised in the case of 
Liverpool Borough Bank v. Twmer^ and by him answered in the 
negative, viz. : — Whether, under an agreement for sale of land 
under the Real Property Act not according to the forms, nor 
accompanied with the formalities prescribed by that Act, any such 
interest passes in the land itself as would justify this Court, in the 
exercise of its equitable jurisdiction, in decreeing a transfer ; and 
behind this question there is another — Whether the Court has any 
jurisdiction in this particular case. The former question must, I 
conceive, be answered in the negative ; for the writing set forth by 
the plaintiff is not an instrument within the definition of that term 
in the 3rd clause of the Real Property Act, and it is not registered 
(nor, indeed, capable of registration), and therefore it does not pass 
any estate or interest in the land. It may confer a right to 
damages for the non-performance of the contract, but it leaves the 
land, which is its subject, altogether unaffected. And as the 
equitable jurisdiction of this Court in enforcing contracts is founded 
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upon the principle that equity considers that done which is agreed 
to be done, and merely decrees the execution of those formal 
documents which are necessary to its legal accomplishment, a law 
which declares that the agreement shall not do that which equity 
would otherwise hold it to have done, takes away the only element 
in the case out of which our jurisdiction arises. In this case the 
Act itself expressly declares that this instrument shall not pass 
any estate or interest in the land, and as the Court can only decree 
a specific performance of any contract on the ground that such 
contract does pass an equitable estate, it follows that this instru- 
ment does not constitute such a contract as we are able to enforce. 
I should have been pleased to be able to concur in the reasoning of 
Mr Inglehy^ in which he attempted to draw a distinction between 
an estate or interest in the land, which he, perforce, admitted did 
not pass, and a right; against the individual to compel a transfer ; 
for I can have no doubt that the framers of the Act believed that 
they had done nothing to prevent a suit for specific performance of 
contracts with regard to land under the Act. But there is, as it 
seems to me, no such distinction. The Court of Chancery, indeed, 
could only operate against the person, since it had no process 
analogous to the various common law proceedings for recovering 
possession of the land itself. But its jurisdiction against the 
person was only exercised when he had done something that con- 
ferred an estate or interest in equity, and then refused to perform 
the acts necessary to its effectual transfer at law. But a plaintiff 
could have no right to a transfer at law, excepting upon the ground 
of his previous possession of an estate in equity ; so that the 
passing of such an estate to him was the condition of his right. 
To admit, therefore, that an instrument does not pass any such 
estate, is to admit that the party seeking to possess it has no right 
which this Court, sitting as a Court of Equity, is able to recognize. 
The position of a party to such an agreement is at present 
analogous to that of a person who has entered into an unwritten 
contract with regard to the purchase of land not under the Act. 
He cannot, although he may have paid the whole of his purchase- 
money, obtain a conveyance of the land by any proceedings in 
equity ; and no doubt there have been many cases of individual 
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hardship occasioned hy the operation of that statute. But when 
the Legislature, in view of a great public advantage, has required 
the observance of certain formalities in order to the validity of a 
contract, those who wilfully or negligently omit these formalities 
have no right to complain of aiiy inconvenience which their own 
act may have occasioned. I was at first disposed to regret our 
inability to give a different answer to the question submitted to us 
from that which has been given by the Primary Judge ; for it did 
seem as though that answer would compel the Court to refuse its 
interposition, when it might be usefully exercised. But a further 
consideration has made me feel that it would be scarcely possible 
to secure the undoubted advantages of the Act if ever the principle 
is departed from that the registry itself is to be the only evidence 
of title, and that no rights are to be recognized but such as appear 
on the certificate of title. If this Court could recognize the 
existence of trusts arising out of the secret acts of the holder of a 
certificate of title, it would be difficult and perhaps impossible to 
say where their right of interference might end, and a principle 
would be introduced which would seriously imperil that absolute 
security of title which it is the object of the Act to produce. If 
the Legislature is of opinion that it is expedient to give effect to 
contracts for the future sale of land under the Real Property Act, 
it would, I imagine, be easy to introduce a provision authorizing 
the registration of such contracts and defining their effect. But 
until that is done I am of opinion, not only that such a contract 
creates no right whatever in respect of the land itself, which this 
Court can recognize, but that the contrary conclusion would tend 
to impair the security of the Act. With regard to the question of 
jurisdiction, to which I have referred, it is not involved in the 
point which has been raised by the appeal, and has not been brought 
before the Court in argument. If it had been, it would have been 
necessary to decide — this being a case of the devolution or trans- 
mission of an estate by reason of the death of the registered owner 
— whether the Real Property Act has not vested the absolute and 
final decision of the question in the Registrar-General and the 
Lands Titles Commissioners, so as to oust altogether the jurisdic- 
tion of this Court ; and it is quite possible that we might be 
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compelled to answer that question in the affirmative. The appeal, 
therefore will be dismissed, but under the circumstanoes, we think, 
without costs. 

GwYNNEJ, J. — This was a special case stated for the opinion 
of the Primary Judge, under the authority of the 123rd 
section of the Equity Act, 1866. The facts are fully set out 
in the special case, and the three following questions, 
founded upon those facts, were proposed to the Primary Judge : 
Ist. Whether the legal estate of the undivided moiety belonging 
to the said Friedrich Ferdinand Volderath Koop, deceased, of this 
section of land, numbered 464, is vested in the said Friedrich Paul 
Koop, as the heir-at-law of the said F. F. V. Koop ? 2nd. Or, 
whether the legal estate of the said undivided moiety belonging to 
said F. F. V. Koop, of the said section of land. No. 464, is vested 
in the said tlaroline Fredericka Lisette Auguste Koop, and F. P. 
Koop, as devisees under the said willl 3rd. Whether the plaintiff 
is entitled under the said contract to the legal estate of the whole 
or the half part of the undivided moiety belonging to the said F. 
F. V. Koop, deceased, in the said section of land numbered 464^ 
The special case was heard before me as Primary Judge, and I 
determined the above questions, and by a decree declared my 
opinion thereon. But I only intended my opinion to be on 
questions of construction relating to the Real Property Act, and 
not as binding the rights of the parties. That decree was ad\'erse 
to the plaintiff, and he now appeals against it to the Full Court. 
Two sets of principles of the new law present themselves for 
consideration as mediums for the decision of the questions raised. 
These are, first, the principles of law regulating transfers ; and, 
seconaly, those regulating transmissions. I have already expressed 
my opinion, as Primary Judge in this Court, that the written 
contract set out in the special case did not and could not operate 
as a transfer, and I gave my reasons for that opinion I shall give 
further reasons in a subsequent part of this judgment. In order 
to see clearly the independent action of the two principles above 
alluded to, I will suppose Mr F. F. V. Koop as still alive, and as 
having himself received the purchase-money; according to my view 
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of the case, then, with the above altered circamstances, Lange 
could not have had any remedy for obtaining the land either in 
his Court or in the tribunal constituted by the Real Property Act, 
and presided over by the Lands Titles Commissioners, simply 
because he was not a transferee within the intent and meaning 
of the Real Property Act. Now, it appears to me that Lange 
, has no other or better right or remedy against the transmittee. 
whoever he may be, of Koop than he would have had against 
Eoop himself if living — in other words, that the fact of a trans- 
mission having taken place makes no real difference to Lange's 
position. But although I have not yet said anything upon the 
subject of transmissions under the Real Property Act, because I 
did not, nor do I now, consider that I have jurisdiction over 
questions of transmission, yet that law is so confusedly mixed 
up with the questions put to the Court that I deem it best to 
give it a passing notice. There are various sorts of ** trans- 
missions" contemplated by the Real Property Act, but the 
classes I wish to refer to are those provided for by the sections 
79 and 80 of the Act of 1861. The 79th section uses the 
terms " heir-at-law" and "devisee." These are undoubtedly terms 
of art, and used by lawyers with a precise and exact meaning ; but 
they are used in this section in a different sense to that in which 
they are used by lawyers and jurists. By ** heir-at-law " we mean 
a person who succeeds by descent to all his father's or ancestors' 
lands, tenements, and hereditaments. He takes by descent — that 
is, by operation of law. A devisee is a person who takes an estate, 
etc., by will ; but the persons designated by the terms " heir-at- 
law" and " devisee" in the 79th section take alone, if they take at 
all, by the decision of the Lands Titles Commissioners, who have 
power (see sec. 80) to reject the claim of both or either altogether. 
If, however, the Lands Titles Commissioners decide in favour of 
the claim of a so-called heir-at-law or devisee, he is registered as a 
proprietor, and receives a certificate of title as such to an inde- 
feasible estate. However, putting aside the peculiar phraseology 
of the Act, the substance of the sections now under consideration 
shows that the intention of the Legislature was that on the death 
of a registered proprietor of an estate in fee-simple there should. 
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as an absolute and necessary consequence of death, be a transmis- 
sion, but to leave the question to whom to the sole and final 
decision, not of this Court, but of the Lands Titles Commissioners. 
But it would seem that the question " to whom" would be 
restricted to the qUfOsi heir-at-law or quasi devisee ; so that, had the 
present case gone before the Lands Titles Commissioners, their 
duty would have been to decide the proper construction of Lange's 
will, and to say whether the forty acres of land passed by that 
will to (and in what manner and under what conditions) his wife 
and two children, or whether it descended to his qtiasi heir-at-law. 
They would also have to decide, if equitable principles apply to 
land under the new system, whether the qtiad heir would hold it 
beneficially or as a trustee ; and incidentally they would have to 
determine whether or not, under the equitable doctrine of conver- 
sion, the land as between real and personal representatives became 
by the effect of the agreement personal estate. I might wish that 
their power extended further, and that they could order Lange to 
be registered as proprietor ; for to my apprehension that disposal 
of the case would be the only one consistent alike with common 
sense, natural justice, and to the rules of technical equity as 
applied to land outside Of the Act. It appears, therefore, to me 
that the question which ought first to be decided is to whom does 
the right of applying to become a registered proprietor pass ; and 
that is a question of transmission, not of transfer, and that this 
Court has no jurisdiction to decide it. And certainly I should, on 
the ground of want of jurisdiction, have refused to decide the case, 
but that neither party wished to raise any question as to jurisdic- 
tion, but, on the contrary, both equally desired that the specific 
questions put by the special case should be answered. Returning, 
then, to the consideration of those questions, it is clear that they 
depend upon the construction of that part of the Real Property 
Act which relates to the law of transfers. I would, however, in 
the first place, observe that each question assumes that in the 
principles and rules of law which govern real estate before 
Torrens's Act (the Real Property Act) was passed are still in force, 
even as respects land under the new system. This circumstance 
imposes upon the Court the task of detaching these assumptions 
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from the real facts of the case, and of showing that such assump- 
tions are ill-founded. That process is the means by which I now 
seek to answer the question. Then a false assumption which pre ■ 
▼ails in each question is, that the effect of the contract was to 
bring about a severance between the legal and equitable estates in 
the land, and to vest the equitable interest in the plaintiff as a 
purchaser, leaving the dry legal estate in the late Mr. F. F. V. 
Koop. That this assumption is ill-founded is clear from the con- 
struction of the 39th section of the Real Property Act, because 
that section provides that no instrument shall be effectual to pass 
any estate or interest in any land under the provisions of that Act, 
or to render such land liable as security for the payment of 
money ; but upon registration of any instrument in manner there- 
before (by 31, 32, 34, 35, 37, and 38 sections) prescribed, the 
estate or interest speciBed in such instrument should pass, or, as 
the case may be, the land shall become liable as security in 
manner and subject to the covenants, conditions, and contingen- 
cies set forth and specified in such instrument. . . And 
the two words used in the beginning of the section — " estate" or 
"interest*' — would seem to imply that the Legislature bad in its 
view the distinction which we make between estates at law and in 
equity ; the word " estate" being more appropriate to legal titles, 
and '' interest" to equitable. But when we take the 39th section 
in connection with the policy of the new system as declared by 
the words of the recital contained in the previous Real Property 
Acts — all transfers and other dealings with land shall be effected 
by means of registration of title, and not by means of deeds or 
other instruments, and all titles acquired by registration should 
be indefeasible — it seems clear to my mind that it was not the 
intention of the Legislature, as respects lands brought under the 
new system, to continue the distinction which we make between 
the estate at law and the estate in equity. In ray opinion it was 
intended to make the registry the sole depository and evidence of 
title, so that what did not appear on its face for the purposes of 
the law should have no existence, and that the title which did 
appear on the register was to be an indefeasible one. It follows 
that a ^' registered title" and an '^ indefeasible title" thus become 
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conyertible terms. But inasmuch as instruments which under the 
old system create trusts or equitable estates cannot be registered, 
they cannot confer the characteristics of indefeasibility, therefore 
cannot confer any title at all under the new system. Again, the 
Real Property Act limits the mode of dealing with land. Such 
transactions or dealings as cannot be comprised in one or other of 
the forms given in the schedule of the Act cannot be permitted. 
These forms, like as original writs at common law limited and 
defined the right of action, limit and deOne the mode of dealing 
with land under the Act. The enumeration of the forms and that 
of permissible transactions become in this manner identical. If the 
language of the 39 th section had been '* no instrument shall be 
effectual to pass any estate or interest at law,^* that would be quite 
another matter, and I should then have been able to understand 
Mr. Inglehy ; but when he admits that no estate at law or in 
equity passed by the writing used, and yet insists that the pur- 
chaser (Mr. Lange) is entitled to relief under the Trustee Act No. 
7 of 1855, I must be excused in saying that the learned counseFs 
argument is inconsistent and self-destructive. I consider the case 
of Hughes v. Morris, 2 De Gex, McN. & G., p. 349, to be a precise 
authority for the above views. There it was decreed that a con- 
tractor for the sale of shares in a British vessel not reciting the 
certificate of registry could not be enforced in equity ; and parts 
of the judgment delivered by Lord Justice Knight Bruob are 
as applicable to the present case as they were in the case in 
which they were delivered. "The contract," says the Lord 
Justice, "does not to any extent or in any manner, either accurate 
or inaccurate, recite the certificate of registry. It is said that this 
is of no importance because the contract is not a bill of sale, and 
that, although it is an instrument in writing, yet it does not effect 
a transfer." The distinction appears to me immaterial with regard 
to the equitable principles which are here called into action. 
What the Legislature had in view was not merely, as I appre- 
hend, the passing or not passing of what we call the legal estate, 
but substantially this — that whenever property in a vessel should 
be changed, it should be changed in a particular way. Now, 
whether there is a sale or a contract for sale can make no diffe- 
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rence A contract for sale is in the view of a Court of Equity a 
sale. Whether an actual transfer is made is of no consequence if 
a transfer is agreed to be made, because that which is agreed to 
be done is in the view of a Court of Equity for many purposes 
held to be done. If the argument were to prevail that what this 
Act directs with respect to a sale or transfer does not extend to a 
contract for sale or a contract to transfer, we should in effect, as 
it seems to me, be repealing so much of the Statute, because the 
legal title might remain unchanged upon the registry, and the 
equitable interest might be continually the subject of transmission 
from person to person in a manner utterly contravening the pro- 
visions of the Act of Parliament. A Court of Equity is bound to 
follow the ]aw where the public interest is concerned. It is ob- 
vious to every one that Torrens's Act is a mere adaptation of the 
Shipping Act to land ; and if it be allowed to substitute the word 
'^ land " instead of the word *^ ship " in the judgments of the Lords 
Justices in the above case, that case undoubtedly governs the pre- 
sent. But, authority aside, I will again look at the case upon 
principle. The 33rd section of the Real Property Act, 1861, pro- 
vides that '^ Jwery certificate of title shall be received in all 

Courts of Law and Equity as evidence, and shall 

be conclusive evidence that the person named in such certificate 
of title, or in any entry thereon, as seised of or as taking estate or 
interest in the land therein described, is seised or possessed of such 
land for the estate or interest therein specified." I take it, there- 
fore, CO have been the intention of the Legislature that a certifi- 
cate should speak from the moment it is issued, and should con- 
tinue to speak until it is cancelled, or its effect is counteracted or 
limited by some operation on the registry, and that if we were to 
allow the contract to oyerride the effect of F. F. V. Koop's certifi- 
cate of title we should not be giving effect to the intentions of the 
Legislature as expressed in the language they have used. It was 
argued that the written agreement taken in connection with the 
66th section of the Act was a declaration of trust ; but it appears 
to me clear that the trusts contemplated by the 66 th section are 
express trusts only, whereas if it were even admitted that the 
agreement operated upon the ownership of the land the trust 
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creatod would not have been a trust of the class known as '' ex- 
press trusts/' but one of the class known as '^ constructive trusts." 
Take the instance of a transfer under the ^ct with an acknowledg- 
ment therein of the payment of the whole of the purchase-money, 
which in fact had not been paid, could it be contended that the 
seller would have a lien in equity (a trust), even as against his im- 
mediate vendee, on the land for the unpaid purchase money, saying 
nothing of such a lien as against a subsequent purchaser with 
notice 1 To my mind the doctrines of a Court of Equity are alto- 
gether negatived by the new system. Mr, Inglehy argues that 
trusts may be declared ; but mark the manner in which they are 
treated. They may be declared, says the 66th section, and the 
instrument declaring: them may be deposited (where — at what 
place 1) with the Registrar-General for safe custody and reference, 
but shall not be registered ; and the equity resulting out of the 
doctrine of notice is over and over again expressly rejected by the 
Real Property Act. According to my apprehension of the law, 
there has been no division of the estate into one in equity and 
another at law ; but I think Mr. Koop, as a registered proprietor 
under the Real Property Act, held the whole estate (legal and 
equitable) after he had signed the contract precisely as he did 
before, and that he so died seised. It follows, therefore, that the 
whole estate, legal and equitable, in the land in question was 
transmitted by the will, and that the q'iiasi devisees (if it be pos- 
sible) are entitled to be registered as proprietors. Whether the 
new system, however, is suflBciently elastic to admit of registering 
an executionary devisee, is a question I gladly leave to the Lands 
Titles Commissioners. But it appears to me nothing — not a tittle 
of estate or interest — descended from the father to the son, be- 
cause, as I have before pointed out, though the word "heir-at-law" 
is used in the Real Property Act, it is used, like many other words, 
in a very different sense to that in which lawyers use it ; yet, in 
truth, the law of descent is not applicable to the new system. As 
to the second question, here we have the same assumption of the 
severance of the legal and equitable estates, but upon which I 
have already observed; and then the Court is asked whether Caro- 
line Fredericka Auguste Koop and F. P. Koop (the only two chil- 



1873. S. A. LAW REPORTS. 17 

SuPBEHS Court. Lanub v. Ruwoldt and Others. Common Law. 

dren of the plaintiff) took as devisees under their father's will. A 
person who takes as devisee takes immediately and directly under 
the will, and acquires full right and title immediately on the death 
of the testator. Not so under the Real Property Act. The 39th 
section provides that no instrument shall be effectual to pass any 
estate or interest, and the interpretation clause (sec. 3) defines a 
will as an instrument. I therefore can scarcely understand how, 
even assuming there was a severance of the legal estate from the 
equitable interest, it can be seriously asked whether or not the 
legal estate passed by the will. If the question only means, 
Would the so-called devisees be entitled under sections 79 and 80 
of the Act to be registered as proprietors ? I answer, I cannot tell ; 
it is a matter not under the jurisdiction of this Court, but is 
vested in the Lands Titles Commissioners by the 80th section of 
the Act. The third question is answered by the replies to the 
first and second ; but the direct answer is that the plaintiff under 
the contract takes no interest whatever, either in law or in equity, 
in the land. It was argued at great length that an action at law 
for damages could be maintained on the written agreement ; but 
what has that to do with the case now before the Court ? Assum- 
ing that a contract like this could not be enforced by bill for 
specific performance in equity, it does not necessarily follow that 
an action will not lie for the breach of it. The question, however, 
is one which, for my own part, I decline to decide, as it is not 
necessary to do so for the decision of the case now before us. Mr. 
Inglehy concluded his argument by referring to the 112th section 
of the Act, and submitting ]that this case fell within the scope of 
the Trustee Act, as there was, to use his own language, no dispute 
as to the right of the purchaser to demand a specific performance 
of the contract. With regard to the 112th section, it provides 
" that whenever any person interested in land under the provi- 
sions of this Act shall appear to the Supreme Court to be a 
trustee of such land within the intent and meaning of the Trustee 
Act, No. 7, 1855, and any order so made," &c. Now, as it is an 
essential condition to the jurisdiction of the Supreme Court, under 
the 112th section, that the infant son of Mr. Koop should appear 
to the Court to be a trustee, which is impossible unless, on the 

B 
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one hand, the equitable fee passed by writing to Mr. Lange ; and, 
on the other hand, the legal estate became vested in the heir-at- 
law, but, as it seems to me, neither of those effects resulted 
from the circumstances stated in the case. I need only repeat 
what I have in effect already over and over again asserted, that in 
my opinion both a bill in equity and its substitute — a petition 
under the Trustee Act, are founded upon the circumstances of a 
disunion of the legal from the equitable ownership, and that such 
disunion is not allowed or recognized under the system introduced 
by the Real Property Act. I think, therefore, the opinion of the 
Primary Judge on the special case submitted to him must be con- 
firmed ; but as it is a case of first impression, and as I consider 
that it is very questionable, although no objection is taken by 
either party, whether the Supreme Court has cognizance of the 
question raised — namely. Who has the right or title to be regis- 
tered as proprietor in consequence of the transmission made con- 
sequent on the death of Mr. Koop ? — I think the appeal should be 
dismissed without costs. 

Wearing, J. — I concur with my learned colleagues in thinking 
that the bill should be dismissed, and without costs. My time has 
been so fully occupied in connection with the Criminal Sittings 
that I have not been able to prepare a written judgment, but if 
required I will do so. 

Appeal dismUsed, 
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11 AND 31 July, 1872, 6 March, 1873. 

Palmbb t. Andrbws (Nominal Defendant). 

REAL PROPERTY ACT, Wdl.-^Tranafer hy Sheriff-Fl fa. 

The Sheriff^ hcu no power to convey or transfer to the purchasen 
Icmd under the Real Property Act of 1861 sold by him by virtue 
of a writ of &. fa. 

And per WEARlNa, J., Qnsere — Whether he has power to tell land 
under that Act ? 

This was an action brought by Mr. Palmer against Mr. Andrews 
as Registrar-General, for damages sustained by the refusal of the 
defendant to register the plaintiff as proprietor of certain land at 
Eapunda, pursuant to a conveyance from the Sheriff, who sold by 
yirtue of a registered writ of ^./a., such land being at the time of 
sale subject to a mortgage to Mr. Thomas. 

The action was tried on 6th March, 1872, when a verdict was 
entered for the plaintiff for £125, with liberty reserved to the 
defendant to apply for a nonsuit or for a verdict for the defendant. 

A rule nid for a new trial or for a verdict for the defendant 
having been obtained, on the 11th July, 1873, 

Gawler moved that the rule be made absolute. 

PalToer showed cause. — The action is brought under the 128th 
clause of the Real Property Act. William Thomas was formerly 
the proprietor of certain land at Kapunda. Clauses 34, 35, 38, 
39, and 40 of the Real Property Act are limited by the 184th 
clause of the Supreme Court Procedure Act. Clause 93 of the 
Real Property Act shows that such limitation was contemplated 
by the Legislature. The effect of that clause is that upon the 
registration of a writ oi fieri facias the estate is fettered, and can- 
not be dealt with by the execution debtor until th^ judgment of 

B 2 
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the Court is satisfied. (Hanson, C.J. — The only question is 
whether it was the duty of the Registrar-General to register plain- 
tiff's transfer without the original certificate of title.) By the 93rd 
clause of the Real Property Act it is not necessary to produce the 
duplicate certificate of title. If produced it must be registered ; 
but a good title may be obtained without such registration and 
the 38th clause of the Act confers a discretionary power upon the 
Registrar-General. The registration of ^. fa. was sufficient, since 
it was the beginning of the execution ; and the defendant, having 
registered the writ, was bound also to register the transfer, which 
was only a completion of the execution. 

Gawlevy in support of the rule. — The action has not been 
brought against the right party. The Registrar-General has not 
been guilty of any wrongful act. The 125th clause shows that 
the plaintiff ought to have brought his action against the person 
upon whose application the erroneous register of transfer was 
made. (Hanson, C.J. — That point is not stated upon the rule, 
and you cannot proceed with it.) Then before the Sheriff can sell 
he must make a return of nulla bona, and then sell upon a writ of 
venditioni exponas ; but such writ has never been submitted to 
the defendant for registration. (Hanson, C.J. — I should like to 
hear what Mr, Palmer may have to say on that point.) 

Palmer^ contrh, — The writ of venditioni exponas recites the writ 
oi fieri facias y and is merely ancillary to it. The sale must there- 
fore proceed upon^i.^. 

Hanson, C.J., — We need not trouble Mr, Gawler any fur- 
ther. The claim of the plaintiff arises under the 93rd sec- 
tion of the Real Property Act. The writ to authorize the sale 
of the land must be venditioni exponas, and not fi. fa. The 
Act authorizes the sale of the land, but requires certain things 
to be done. When these acts are performed the judges direct the 
sale to be on venditioni exponas, and that is the writ it is necessary 
to register in order to obtain a verdict. The registration oifi,fa 
seems of no validity whatever ; therefore, the writ not having been 
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registered, the Registrar-General bad no right to authorize the 
sale. This was undoubtedly the case, unless the Registrar-General 
was bound to register a writ without its ever having been pro- 
duced ; but the writ was never registered, therefore the plaintiff, 
must be nonsuited. 

GwYNNB, J. — The question narrows itself to which copy of 
writ was directed to be registered. It is clear that no land can 
be sold by the Sheriff under fi, fa.^ though the word "land" 
has crept in. Certain preliminaries are to be gone through 
before the writ can be issued. Then what is its force ? It is 
simply a command to expose the land for sale. Therefore the 
writ must be taken to mean venditioni exponas, which is clearly 
the writ referred to by the 93rd clause of the Real Property Act. 
and not fi, fa. ; and, inasmuch as the action has been based on the 
supposition that it referred to Ji, fa., it was misconceived. If the 
Sheriff sells by judgment of this Court, what does he sell when 
not under the Real Property Act 1 He does not sell any deter- 
minate estate, but whatever interest the judgment debtor may 
happen to possess. What else he sells is most uncertain ; yet he 
could get an indefeasible estate where there was no fee-simple. I 
entertain the opinion that the Sheriff has no power whatever to 
seize or sell land under the Real Property Act. It is said he can 
seize and transfer ; but unless a person is registered of an estate 
there can be no transfer. The Sheriff has no estate in the land — 
he possesses only a statutory power over it ; and under that 
power, whatever interest any judgment debtor may have becomes 
the property of the purchaser and nothing more. He has only a 
Common Law power, which is repugnant to the Real Property 
Act. 

Wkabing, j., concurred in the opinion that the rule should be 
made abeolute, because the necessary conditionB had not been 
complied with. The writ of venditioni exponas had not been 
roistered, and the plaintiff had taken a wrong s£ep. 

Bule absolute for a nonsuit. 
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31 July— 

The Court having in the meantime expressed themselves dis- 
satisfied with the above decision, the case was set down for re-ar- 
gument. 

GawleTjin support of the rule. — (Hanson, C.J. — Mr, Gawler, Was 
not the Sheriff estopped from registering the writ of fieri /ados ?) 
There was a case in the Supreme Court not long ago in which a 
writ of fi, fa. was registered under similar circumstances. (Han- 
son, C.J. — As the Registrar-General can only register what is war- 
ranted by the Act, is he not estopped from registering any pro- 
ceedings not so warranted ? ) (Gwynne, J. — That is an important 
point which ought to be settled. I do not know exactly what can 
be done here ; but in Middlesex you may register whatever you 
please — a chapter from the Bible, if you like — so long as you 
pay the fees.) The clause of the Real Property Act referring to 
the registration of the certificate of title is clause 38. Under that 
it is necessary to produce the certificate as evidence of title ; and 
the plaintiff has not produced such certificate, together with the 
transfer from the Sheriff. Clause 93 does not in any way dispense 
with the production of the certificate. (Hanson, C.J. — Does clause 
38 say the Registrar-General shall not register without the pro- 
duction of the certificate 1) By clause 33 its production is neces- 
sary to establish a title. As to whether the Registrar-General is 
bound to summon the plaintiff to produce his certificate of title, 
clause 12 of the Act shows that such power is discretionary. It 
says the Registrar-General " may " require the proprietor or other 
person making application to have land brought under the provi- 
sions of the Act to produce any certificate of title or other in- 
strument in his possession. (Hanson, C.J. — But in all these cases 
" may " is interpreted " must." If it is right for a thing to be 
done it must be done, and there is, therefore, no question of dis- 
cretion.) I do not think the Registrar-General is bound to call 
upon a mortgagee to produce his certificate of title. (Hanson, 
C.J. — Then a mortgagee might easily defeat an execution. He 
has only to say, " I will not produce my certificate, and the Regis- 
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trar-Genend will not compel me." Thus he would be enabled to 
defeat a just claim.) 

Palmer, contrh, — When the writ of fieri facias had been regis- 
tered, the satisfaction of the legal judgment became paramount to 
all other considerations — 

Wickham v. N. B, <fe Canada Bailtoay, L. R., 1 Privy 

Council Appeals, 64 ; and 
Jeanes'Y. WilkinSf 1 Vesy, sen., 194. 

Cur, ad. tniH. 
6 March, 1873— 

In the absence of the Chief Justiob, judgment was now 
delivered as follows by Gwynnk, Acting C. J. : — This was 
an action brought by Mr. Palmer against Mr. W. B. T. 
Andrews, as Registrar-General under the Real Property Act. The 
breach of duty alleged was that the defendant registered Mr. L. 
Thomas as proprietor of a certain section of land, to the wrongful 
deprivation of the plaintiff. A verdict for the plaintiff was 
entered for £200, with leave reserved to the defendant to move to 
set aside the verdict. The whole question was whether Mr. Palmer 
had any estate or interest in the land, the subject-matter of the 
dispute, because unless he had he could have no right of action. 
Mr. Palmer's title to the land was through the Sheriff. At the 
trial a conveyance was produced such as is still used to transfer 
land outside the Real Property Act, 1861. But this land was 
under the operation of the Real Property Act, which provides 
forms for every description of transaction under it; and no 
transfer for which there is no form provided for is operative 
under the Act. Before the passing of the Real Property Act the 
Sheriff had power to seize lands under a writ of fi. fa., and make 
a title to the purchaser from him. He did not, however, sell an 
indefeasible title, but only what was called now by conveyancers 
an innocent title ; and all he could pass was an estate and interest 
in just so much as belonged to the judgment debtor. When the 
Real Property Act was passed that power was repealed, and the 
Sheriff could not sell. In 1860 a clause was inserted, which was 
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retained in the Act now in force — (Real Property Act, 1861, clause 
93) — by which. SherifiTs sales under the order of the Court were 
contemplated. That clause directs that the Sheriff shall "do 
such acts and execute such instruments as under the provisions 
of this Act may be necessary to transfer, or otherwise to deal " with 
the estate or interest to be sold. By that enactment the Sheriff 
is bound to do all that is in his power to make out a good title 
to the land : but in the ordinary sense contemplated by the Act, 
he can not pass any estate or interest in it, becau&e the only 
recognized means by which such land can be conveyed, viz., the me- 
morandum of transfer (Schedule D), makes it an express condition 
that the transferor shall be registered as the proprietor of the 
estate. Two things are necessary to pass any estate in the land 
— the transferor must be a registered proprietor, and he must 
adopt, substantially at least, the form of transfer prescribed by the 
Act. Now, it is obvious that the Sheriff was not the registered 
proprietor of the estate ; all that he possessed was a statutory power 
to sell, and that is a power which does not seem to be recognized 
by the Act, and for which no provision is made. Therefore he 
passed no estate whatever in the land to the plaintiff. Now the 
54th clause gives a statutory power to the mortgagee to sell the 
estate of a mortgagor ; and very commendable care seems to have 
been taken in drawing up this and the succeeding clause, for 
suitable provision is made for carrying it into effect. When a 
mortgagee exercises his power of sale, the Eegistrar-General is 
directed to give the purchaser a certificate of title, and to do all 
that is necessary to secure the property to him. If the same 
particularity had been observed with respect to a Sheriff's sale, the 
difficulty in the present case would in all probability never have 
arisen. But nothing of the kind was provided for in the Act. 
These remarks, however, are of a general character. The 
question in the present case is narrowed to one point — Could the 
Sheriff seize and sell an estate subject to a mortga&re ) I am of 
opinion he could not. It has been seen that if Mr. Thomas, 
as mortgagee, had wished to sell his interest in the land he could 
have done so with complete indemnity, while by the intervention 
of the Sheriff he was placed in a different and a worse posit ion 
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which was never the intention of the law. On these grounds, the 
plaintiff having no estate or interest in the land, no action of the 
defendant as Registrar-General could deprive him of it ; and there- 
.fore there is no cause for the present action. The verdict for the 
plaintiff will be set aside, and a verdict entered for the defendant. 

Wbaring, J. — In this action the plaintiff sought to recover 
damages for an alleged destruction of his estate in certain land 
by the act of the defendant. The plaintiff, to maintain his suit, 
must prove first that he had an estate or interest, and secondly 
that he has been deprived of it by the illegal conduct of the 
defendant. The circumstances were briefly these. The plaintiff 
claimed as a purchaser from the Sheriff of the land in question, 
sold under the ordinary process of a writ of fi. fa. The 
breach of duty of which he complained was the registration 
by the defendant as Registrar- General of a transfer of 
the same land to another purchaser, who in consequence 
was now the registered owner. It appears to me exceedingly 
doubtful whether under the provisions of the Real Property 
Act the Sheriff has power to sell under a writ of Jl. fa. land under 
operation of that Statute. But even if the Sheriff had such power, 
the Legislature has provided no machinery by which he c%n transfer 
any estate therein to a purchaser. The 93rd section of the Real 
Property Act, 1861, undoubtedly suggests an inference that it was 
intended that the Sheriff should possess some such powers as those 
claimed for him by the plaintiff. But when on looking to the 
schedules annexed to the Act, no form of instrument is therein 
given by which those powers can be exercised, I can only regard 
that as a casus omissus, which requires either further legislative 
enactment or the exercise of those powers which by the 91st 
section of the Act are conferred upon the Registrar-General, with 
the consent of the Governor in Executive Council. Under these 
cnrcumstances, I regret to have to state as my opinion that the 
plaintiff has failed to show a title to the land in question, and he 
cannot therefore maintain his action. 

Verdict /or plaintiff set aside, a/nd 
verdict entered for defendant. 
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30 April, 1873. 



TaSSIB & Co. V. GUNTBR AND ROBBRTSON. 



CERTIORARI vnll not he ff ranted to remove canee% from, inferior 
Courts when the points reUed on for the removal can all be taken 
on appeal to the Court to which the cause is proposed to be 
removed, and except in cases of urgency the rule will be granted 
only on a rule or summons to show cause. 



Applioation to quash a writ of centioraH addressed to the Special 
Magistrate of the Local Court of Port Augusta, od the ground 
that such writ had been improvidently issued and was improperly 
directed. 

The action was for ^£94, balance on an account stated ; and the 
affidavit on which the writ was granted stated that a difficult 
point of law would arise on the trial — viz., whether one partner 
had a right to rescind a contract made by the firm. 

J, W, DoumeVf in support of the application. — The writ was 
wrongly directed, in that it was directed to the Special Magistrate 
instead of to the Local Court, as required by the Act ; secondly, 
the point of law mentioned in the affidavit is not a difficult point 
such as to justify the removal of the cause, seeing that the right 
of a partner to bind the firm in a matter relating to the partner- 
ship is undoubted in the absence of fraud ; thirdly, certiorari 
should not issue on the ground that difficult points of law will 
arise in any case where there is an appeal. Appeals are allowed 
on any point of law in cases over £30, and the prerogative writs 
are never granted where in the ordinary course of procedure the 
same advantage can be obtained. In all the cases in which certio- 
ra/ri has been granted to County Courts there has been no right of 
appeal. In the case of mandamus, which is analogous, the Courts 
have always refused to grant the writ where there is an appeal — 
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. L. T., February, 1873 
Tapping on Mcmdamua, 

So the Court of Queen's Bench has refused certiorari in a case where 
there was but a small amount involved, stating that the same ad- 
vantage could be obtained by asking the Court to grant a special 
case ; and in the latest book on County Court Practice, by Davis, the 
form of affidavit for certiorari states as a ground for the applica- 
tion that there is no appeal. Fourthly, the writ should not have 
been granted ex parte. Although the Court has power to do this, 
still it Lb not the practice except under special circumstances — 

Davis's County Court Practice ; 

and here there were no special circumstances. 

Whitby^ in support of the writ — The writ was rightly directed 
seeing that if directed to the Local Court there would be no 
person to punish for not obeying it. As to the second point, 

Longhottom v. Longhotiom, 22 L.J., N.S. Ex., 74 
BeesY. Williams, 21 L.J., N.S. Ex., 24 
Symonds v. Dimsdale 17 L.J., N.S. Ex., 247 

show that the writ, having been granted, will not be quashed by 
the Court on the ground that difficult points of law will not arise, 
that being altogether a question for the Judge when he granted 
the writ, and he having decided on the question. As to the grant- 
ing of the writ ex parte, that has always been the practice ; and 
the Court having the power so to grant, will not quash it on that 
ground. The objection that cei^tiorari will not lie where there is 
an appeal would, if supported, in effect be inserting words of limi- 
tation in the Act. On the contrarv, Chief Justice Eblb said it was 
highly desirable to extend rather than to limit the principles in 
which the writ of certiorari should be granted. 

J, W. Downer, in reply. —Though technically moving to quash 
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the writ, I am practioally but showing cause ; and the Judge who 
granted the writ will on such a proceeding consider whether, in 
fact, the difficulty in the points of law required the removal. 

Wbarino, J. — It has been the usual practice to grant writs of 
certiorari ex parte, but such practice is undesirable ; and I shall in 
future, except in cases of urgeucj, grant a summons to show cause 
only in the first instance. The writ has been granted improvi- 
dently. Neither the questions of law nor fact likely to arise were 
of a difficult or complicated character ; and I, besides, agree with 
the contention that causes should not be removed from Local 
Courts where precisely the same advantage can be gained by 
appeal, that being the simplest and least expensive remedy. Here 
I do not think the points of law likely to arise are of much diffi- 
culty ; but had it been otherwise, an appeal could deal with them 
as satisfactorily as if the cause were removed into the Supreme 
Court. I also think the writ was wrongly directed, the Act 
requiring it to be directed to the Local Court, and not to the 
Special Magistrate, and on these grounds the writ will be quashed 
and a procedendo issued to the Local Court ; but as the granting 
of the writ in the first instance was my act, the order will be 
without costs. 

Writ qtutshed. 
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7 May, 1873. 

Mackley v. Clarke. 

BILL OF SALE. ^Conversion — Notice of demand. 

Where a hill of sale contains an absolute assignment, with 
right to immediate possession and power of sale on default^ with 
no proviso cu to notice, upon default no demand is necessary prior 
to exercise of the power of sale. 

Rule nisi to show cause why the verdict should not be set aside 
on the ground that no demand is necessary prior to the exercise 
of a power of sale conferred by an instrument containing an abso- 
lute assignment with right to immediate possession. 

The action was trover to recover certain machines, ploughs, 
horses, and other effects converted under a bill of sale to secure 
£58 10s. 4d., as therein specified. 

Inglehy in support of the rule. 

Bottcaut showed cause. — The bill of sale conferred power to 
convert, but notice of demand should have been given before 
conversion. (Gwynne, Acting C.J. — The instrument is as definite 
as can be on the point. There is an absolute assignment with full 
powerto remove the goods and immediate possession, with the proviso 
that it shall be void if the amount be paid at maturity. No 
notice therefore seemed necessary.) The deed has been inartisti- 
cally drawn up by the parties themselves ; and the intention at 
the time it was executed was not that the defendant should have 
immediate right of possession. There is a repugnance between 
certain clauses when viewed strictly, and the intention of the 
whole instrument was to pass the property at once, but possession 
according to default ; therefore a demand was necessary. It is 
true that no proviso for quiet enjoyment ui^til default has been 
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inserted, but the true construction of the deed shows that that 
was the intention of the parties — 

3 Q.B., 123. 

Then the point was not taken in the Court below. 

Inglehy^ in reply. 

Per Cwricmh, — The right of possession being vested in the de- 
fendant^ and default in payment having been made, no notice of 
demand was necessary. 

Rtde absolute. 



Gwynne (Acting C. J.), Wbaeino, J.] 

7 May, 1873. 

In be F. Davison. 

SMEnCM OF ARTICLES OF CLEBKSff/P. 

Leave granted to an articled clerk, who had served twelve motUhe of 
his articles with his principal* s town agent, to serve the addiiional 
and last four months of his articles with such town agent without 
an assignment. 

Application by Mr, Boucaut that Mr. F. Davison, who is articled 
to his brother, Mr. Davison, of Mount Gambier, Solicitor, and had 
already served twelve months of his articles with Mr. Boucaut, as 
town agent of Mr. Davison, might be allowed to serve the addi- 
tional and concluding four months of his articles with Mr. Boucaut 
as such town agent without an assignment. 

Order in accordance with application. 
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GwYNNB (Acting C.J.), Wearing, J.] [Common Law. 

7 March and 24 June, 1873. 
Mackintosh v. Handysidb. 

S REACH OF CONTRACT,^SubstUuted Contract^New Trial, 

A contrctct was entered into in March, 1870, /or the sale and purchase 
of sixty tons of hay, such hay to he stacked and thatched by the vendor 
on the purchaser's premises at Cocoanut Well and Policeman* s 
Point, in December, 1870. Subsequently, on the 21st December, 1870, 
none of the hay having been delivered, a letter was written by the 
vendor to the purchaser in these terms, ** I will stack the hcty here 
at my own risk, and let you have it as you require at different times 
at the rate of £4 per ton chaffed," ^c. 

To this the purchaser replied, *' Your proposition to stack the hay at 
your own place and supply me with what quantity I require at 
Cocoanut Well and Policeman*s Point at the rate of £4 per ton, 
will suit me as well if not better than our previous arranyement. I 
hereby agree to accept your offer. Let me know what you intend 
doing." 

The vendor answered that he would do as he proposed in his letter of 
the 2lst. The hay was not stacked until after December, 1870, but the 
vendor subsequently stacked ninety tons of hay on his own premises, 
and continued to deliver chaff to the purchaser, which the latter 
accepted until some dispute having arisen the purchaser denied the 
contract and refused to accept any more chaff from the vendor. 

On action for breach of contract — 

Held per Gwynne (Acting C.J.)— 1. Thttt the defendant's reply to 
the plaintiffs letter of the 2lst December was not such an aecep- 
tanee pure and simple as was necessary to constitute a fresh con- 
tract, and that the parties were not ad idem. 

2. That even supposing a fresh contract to have been entered into, 
the stipulation that the hay should be stacked in December, 1870, 
remained unchanged, and should therefore have been complied with. 

3. 2%at again supposing the parties to have been ad idem, since the 
sixty tons of hay w<u to be at the plaintiffs risk the plaintiff was 
bound to have set apart the specific quantity of hay, the subject of 
the contract, in order that such risk might he determined with cer- 
tainty, and that it was not sufficient that he had a htrger quantity 
stacked on his premises, some portion of which was not involved in 
the contract. 

Held per Wearing, J.— 1. That ** the hay " referred to in the defen- 
dants reply to the letter of the 2lst must be held to eignify the sixty 
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tons of hay, the subject of the contract, and that the subsequent 
words were merely intended more completely to identify the same 
particularizing the purposes and objects for which such hay was 
destined, and that the defendants having subsequently taken 
delivery of several lots of the hay was strong evidence that he did 
so in acceptance of the terms of the plaintiff's offer. 

2. That a new contract having been entered into by which th^ place 
at which the hay was stacked was altered, and no stipulation 
made as to the time within such stacking was to be effected, it 
must be concluded that the plaintiff was to have a reasonable 
time within which to stack, and that it must have been contem- 
plated by the parties that the original agreement by which the 
hay was to be stacked in December was to be rescinded. 

Per GWYNNE (Acting C.J.)— The mere fact of the jury failing to 
find on one of the issues raised, even though such issue was by the 
presiding Judge pronounced immaterial, is a sufficient ground for 
a new trial. 

This case was tried at the Civil Sittings in September, 1871. 
It was an action to recover damages on an alleged breach of con- 
tract for the sale and delivery of hay. A verdict was given for 
the plaintiff, Mr. Donald Mackintosh, a farmer at Wood's Wells ; 
and the defendant, Mr. A. D. Handy side, mail contractor, sought 
to set aside the verdict and obtain a new trial on the ground 
that the parties were never ad idem as to the terms of the con- 
tract, and that if a contract existed the plaintiff failed to com- 
ply with its condition. A rule nisi for a new trial was granted on 
the 26th September, 1872. 

Way, Q.C., now moved that the rule be made absolute. 

Stow, Q.C., and Sheridan showed cause. — It is said that the 
parties were not ad idem as to the terms of the contract. The 
correspondence which passed between the plaintiff and defendant 
shows they were. From that it appears that a contract was 
entered into in March, 1870, by which the plaintiff was bound to 
deliver sixty tons of good wheaten hay in two lots, one at Cocoa- 
nut Wells and the other at Policeman's Point, to be stacked and 
thatched bv the 31st December, 1870, and to receive £3 15s. 
per ton for it. In the month of December other letters passed 
modifying this contract, and on the 24th December the defen- 
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daut wrote to the plaintiff, saying that the plaintiff's proposal to 
stack the hay on his own premises, and supply it to defendant 
as he required it chaffed at £i per ton, would suit the defendant 
better than the proYious arrangement. This was the last letter 
that passed between the parties. By this correspondence a sub • 
stituted contract was made. There was not, howcYcr, any 
written agreement signed by both parties, but both parties showed 
by their action that they assented to it, and where that is the 
case a Court of Equity does not require a written contract — 

La/ythorpe y. Bryant^ 2 Bing., N.C., 735 
Smith Y. Nealei^ 3 Jur., N.S., 516 

Further, the defendant's letter, written in reply to an offer from 
the plaintiff, was a complete acceptance, for if he wished to miike 
any fresh stipulation or alteration in the agreement he was bound 
to state expressly what those alterations were. If the letter can 
be understood to substantially assent it will be so construed by 
the Court. There is a case in point — 

The English and Foreign Credit Company y. Arduin 
arid Another^ 40 L.J., Exch., 108. 

There was an offer which was professedly accepted, and was more- 
OYer actually acted upon. Secondly, it was contended by the 
defendant that it was part of the contract that the hay should be 
stacked in December, 1870. How could that possibly be the case 
when the substituted contract was not entered into until the 24th 
December, 1870 ) It was quite clear that no such stipulation was 
intended in the substituted contract, because at that time it was 
almost a physical impossibility that it could be carried out. No 
time was mentioned at all iu^ the second contract, because it was 
altogether unnecessary. In the first contract it was an express 
condition that it should be stacked and thatched by the 31st 
December ; and there was a reason why, because the hay was to be 
deliYered by that date, and stacking and thatching it formed the 
completion of the deliYery. But the second contract altered the 
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entire position of parties. Instead of the hay being delivered 
within a specified time it was to be made into chaff, and the deli- 
very was to extend from time to time as it was required through 
1871. Again, the stacking was not a precedent condition, because 
an agreement which did not go to the whole consideration of the 
contract must be specifically stated — 

NewBon v. &nithie8, 4 H. & N., 840. 

Way, Q»C.y in reply. — Assuming for the purpose of argument 
that the parties were ad idem, the sixty tons of hay were contracted 
to be stacked upon the plaintiff's premises by the 31st December, 
and the reason for such a condition was to ensure chaff of good 
quality. It was not competent for the plaintiff to leave his hay 
bleaching in the sun, and suppose that he was fulfilling his con- 
tract by simply supplying chaff when it was called for. What was 
bargained for was chaff from certain specific hay, and that hay was 
to be stacked within a given time in order to preserve its nutritious 
properties. Mr. Stow says that the hay could not, after the 
substituted contract, be stacked before the 3l8t December; but 
the testimony of the plaintiff himself was that he did stack sixty 
tons in December. That the stacking was a condition of the new 
contract was fully demonstrated in the defendant's letter of the 
24th December, 1871, where he says, '' Your proposal to stack the 
hay at your own place, &c., will suit me," which showed that the 
condition was more than left untouched, it was actually revived. 
Then was the defendant bound by the second contract, as was con- 
tended at the trial, to purchase the whole of the sixty tons 1 The 
correspondence shows that while the plaintiff offered to supply 
sixty tons of hay chaffed, the defendant agreed to take chaff as he 
required it at £4 per ton for 1871. If the defendant was bound 
to take sixty tons, what sense was there in his agreeing to take 
chaff for the year 1871 1 Such a provision would be nonsensical. 
Lastly, were the parties ad idem upon the terms of the contract at 
all 1 The plaintiff was obliged to rely upon the defendant's letter 
of the 24th of December for the new contract. Then where was 
the acceptance 1 In the House of Lords case cited the proposal 
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was accepted in the terms ''we accept;" but Mackintosh never 
accepted Handjside's terms at all, be merely agreed to what he had 
himself proposed in a former letter. To he ad idem two minds 
must be in contact upon precisely the same terms and commingle 
thereon. The correspondence in the present case shows a different 
proposition emanating from each party. Unless there was a com- 
plete concurrence between the contracting parties upon every term 
in the contract, they were not ad idem. 

Ingleby, on the same side. — It is not the business of the defen- 
dant to say what was the contract ; it is sufficient for him to show 
that the contract declared upon by the plaintiff was not that proved 
by the evidence to have been made, and that is precisely what the 
defendant in the present case has done. The subject-matter of the 
contract declared upon was a specific quantity of hay, while the 
whole of Mr, Stow's argument was based on the assumption that 
any hay would do. That was fatal to the action, and a complete 
answer to the whole case. 

24 June, 1873— 

GwTNNB, J., now delivered judgment as follows : — This was a 
rule calling upon the plaintiff to show pause why the verdict ob- 
tained in this cause should not be set aside and a new trial had 
between the parties, on the ground of misdirection by the learned 
Judge who tried the cause in directing the Jury '^ that the con- 
tract alleged in the first count of the declaration was proved ; that 

• 

the parties were ad idem ; and that it was not a condition of the 
contract that the hay should be stacked in December, 1870.'' The 
cause was tried before His Honor Mr. Justice Wbabino at the last 
Civil Sittings of this Court, when a verdict was found for the 
plaintiff, with £ damages. For my present purpose it is only 
necessary to refer to the first count of the declaration and the 
first and third pleas of the defendant. The first count alleges a 
special contract between the parties in these words — " That it was 
agreed between the plaintiff and the defendant that the plaintiff 
should stack sixty tons of good wheateu hay at his own place, and 
chaff and find bags for the same, and deliver the same chaffed to 

o2 
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the defendant at the plaintiff's place, as the defendant might require 
it, <U Cocoanut Wells amd PclieemarCs Painty during the year 1871, 
at the rate of £4 per ton." To this the defendant pleaded — First 
that he did not promise as alleged ; and by his third plea that the 
said alleged contract was made subject to the term or condition 
that the plaintiff should stack the said hay in the declaration men- 
tioned during the month of December, 1870 ; yet the plaintiff did 
not stack the said hay during the said month of December, accord- 
ing to the said term or condition of the said contract, and the de- 
fendant by the said default of the plaintiff was prevented and dis- 
charged from performing the said contiuct on his part. So that 
the points taken by the rule were clearly raised by the pleadings. 
At the trial it was proved that the parties on the 2nd March, 
1870, entered into a formal and mutual agreement^ the counter- 
part whereof, signed by the plaintiff, was in these words: — "1 
agree to stack thirty tons good wheaten hay at Policeman's Point 
stables, and same quantity at Cocoanut Wells stables, and thatch 
the same, in December, 1870, for the sum of £3 15s. per ton — 
one-half cash on delivery, balance in six months." Nothing having 
been done by the plaintiff under the above agreement, two letters 
passed between him and the defendant, dated respectively the 
12th and 20th December. On the 21st December in consequence 
of that correspondence, the defendant wrote to the plaintiff, offer- 
ing a variation of the contract. The important words of that offer 
were these — *' I will stack the hay here (plaintiff^s own place) at 
my own risk, and let you have it as you require at different times 
at the rate of £4 per ton, chaffed, me to find bags, provided you 
will give me the loan of Cobb & Co.'s chaffcutter." To this pro- 
posed variation in the then existing contract the defendant replied 
in the letter of the 24th December, 1870. He writes-^" Your 
proposition to stack the hay at your own place, and to supply me 
with what quantity of chaff I may require at Cocoanut Wells 
and Policeman's Point at the rate of £4 per ton (2,240 lbs.) for 
the year 1871, me to supply chaffcutter and take delivery of chaff 
at your place, will suit me as well, if not better, than the previous 
arrangement. I hereby agree to accept your offer. You can have 
the chaffcutter, which is at Meningie. Let me know by return 
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which way you intend doing.** Plaintiff replied to this that he 
would do as he proposed in his letter of the 21st. Now, in order 
to see whether the learned Judge misdirected the Jury in telling 
them that the contract alleged in the 6rst count of the declaration 
was proved, it becomes necessary clearly to perceive what were 
the terms of the contract proved. Was any contract other than 
the formal one of the 2nd March, 1870, proved f Or was a con- 
tract proved consisting partly of the formal agreement and partly 
of the variation proposed in plaintiff's letter of the 2l8t of March 1 
So that the primary question really comes to this— Was the de- 
fendant's letter of the 24th December, 1870, an acceptance pure 
and simple of the plaintiff's offer contained in his letter of the 21st 
December, 1870. Looking at the terms of the offer, it will be seen 
that it contemplates the chaffing of the whole sixty tons of hay, 
and supplying the whole sixty tons of hay when manufactured 
into chaff to the defendant ; that it also contemplates that the 
plaintiff is to have the chaff at different times as he may require it 
generally, and not in reference to the consumption at the stables, 
But the letter of the 24th agrees to take, not the whole sixty tons 
of hay chaffed, but such quantity of chaff only as he (the defen* 
dant) might require at Cocoanut Wells and Policeman's Point 
stables for the year 1871. Now, it appears to me that the letter 
of the 24th introduces an entirely new term, and therefore, instead 
of being a simple acceptance of the previous letter, really amounts 
to a new offer, and therefore the parties were not ad idem. It is 
true that the letter of the 24th has these words — ^* I hereby agree 
to accept your offer ; " but that is in the sense in which I under- 
stand it. That the plaintiff did not intend it to be acceptance is 
clear by the concluding words of his letter— "Let me know by 
return which way you intend doing." The general law upon this 
point is clearly shown in the judgment of Lord Colons ay in the 
case of The English and Foreign Credit Company v. Arduin and 
Another y 40 L.J., Exc. 108. But, assuming that the view I 
have above taken is erroneous, and that the parties were ad 
idem, then comes the question, What were the terms of the 
contract actually proved) In other words, to what extent and 
in what manner were the terms of th^ ^OTmji^ contra.ct varied. 
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by the proposal and acceptance contained in the above two 
letters 1 And dependent upon that is the question, Is the contract 
so constituted substantially the same as the one alleged in the de- 
claration? In considering these questions, I would observe that 
as respects the quality of hay it is obviously very important in 
such a climate as South Australia that it should be got together 
and stacked quickly, and so be exposed out of stack to the extreme 
heat of January or February as little as possible ; and as respects 
the quality of the chaff, it is obviously proper that the hay of 
which it is made should be open to inspection. We accordingly 
find, as one of the terms of the formal agreement, that the hay 
was to be both stacked and thatched in the month of December ; 
and, although by terms of the letter of the 2l8t December, 1870, 
the proposed dtus of the stacks are changed, and the hay is to be 
at the defendant's own risk till chaffed, and the plaintiff is to have 
the chaff as he requires it generally, and without reference to the ' 
wants of any stables of his, yet, as it appears to me, the duty of 
the plaintiff (o stack and thatch in December remains unchanged. 
The contract alleged in the declaration, however, ignores this duty, 
and omits also to aver the term that the hay was to be at plain- 
tiffs risk, and also limits the plaintiff's oblii^ation to deliver chaff 
to the requirements of defendant's stables at Cocoanut Wells and 
Policeman's Point. These variances appear to me to go to the 
whole substance of the contract ; and it cannot be said that the 
contract alleged in the declaration was proved. To say that it 
was unreasonable to expect the plaintiff to stack the hay in De- 
cember, when the variation was only made on the 24th December, 
is beside the matter altogether ; for, putting aside the fact that 
under the original agreement he was bound to stack the hay at 
two different and somewhat distant places, and which obligation 
was in full force up to and on the 24th December, and that it was 
greatly to his advantage in point of time to stack at his own place, 
it is to be remarked that the contract was in writing, and neces- 
sarily so, and that upon the point of time the written contract is 
clear. Then we come to t;he question raised by the issue of the 
third plea — namely. Was it a condition of the supposed varied con- 
tract that the hay should be stacked in December, 1870 1 I have 
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already said that in my opinion it was. But another question 
arises upon this issue, altogether irrespective of time, and that is 
as to form and manner of stacking. By the contract proved it is 
clear that the hay, consisting of sixty tons, was to be stacked in 
one or two stacks on the plaintiff's premises, and that the whole 
chaff, the produce of that particular hay, and no other, was to be 
received by the defendant. In my opinion, then, the defendant 
was bound to set aside and appropriate to the contract — whether 
in one or two stacks is immaterial — the sixty tons of hay. The 
hay in stack was to be at his (the plaintiff's) risk ; but how could 
the risk be applied unless the subject of that risk was particularly 
and certainly determined 1 How could the defendant bring his 
action for any gross carelessness on the part of the plaintiff by 
which the hay was injured or destroyed unless the specific hay was 
previously determined on f On the trial, however, it appeared that 
in fact no hay was stacked whatever in December, 1870, nor was 
any hay at any time specifically appropriated to the contract ; but 
the only proof was that the plaintiff had built a stack on his place 
containing about ninety tons. Upon this T understand that the 
learned Judge held that as there was no obligation on the plaintiff 
to stack in December, 1870, nor to appropriate any particular 
sixty tons of hay to the contract, the issue raised by the third plea 
was altogether an immaterial one. But, even so, it appears to me 
that the defendant was entitled to have the issue found ^or him, 
and thus have the finding of the jury upon that issue upon the 
record, so that he might be enabled to raise the question of ma- 
teriality, either in arrest of judgment or by writ of error, as was 
clearly the defendant's right. It appears to me, therefore, were 
there no other point in this case than the circumstance that the 
jury omitted to find either way on the issue raised by the third 
plea, there must be a new trial. How otherwise can this omission 
be set right 1 The plea is proved true in point of fact, and the 
defendant has taken upon himself to maintain its materiality in 
point of law. If the plaintiff had thought the plea immaterial he 
might have demurred ; but he takes issue upon it, and un- 
doubtedly the finding of the jury ought to have been for the de- 
fendant, I have made no reference to the law of fonendment, as 



40 S. A. LAW REPORTS. 1873. 



Supreme Court. Mackintosh v. Handtside. Common Law. 

no question was raised in reference to that on the argument, and 
no application for that purpose has been made by either party to 
the Court. * I presume that if either party amended the other 
would, and that amongst other amendments the defendant would 
add a plea to the efifect that the sixty tons of hay was not stacked 
at all — not in December, 1870, or at any time before or since. 
Being so unfortunate as to differ from my learned colleague, I 
have brought to this c»se the most close consideration I am able ; 
and for the reasons I have given above, I am of opinion that this 
rule should be made absolute on all three of the grounds upon 
which it was moved. 

Wearing, J., delivered his judgment, as follows : — In the judg- 
ment I am about to deliver I regret being obliged to differ from my 
learned colleague, the Acting Chief Justice. This was an action of 
assumpsit, the declaration containing a special count for an alleged 
breach of an agreement to take delivery of sixty tons of hay sold 
by the plaintiff to the defendant, to which were added the usual 
money counts. The defendant pleaded eight pleas. Of these the 
first and second traversed the making of the agreement and the 
defendant's breaches thereof; the third alleged the breach of a 
condition by the plaintiff to stack the hay during December, 1870 ; 
the fourth traversed his ability and willingness to deliver it chaffed 
according to contract ; the fifth alleged exoneration and discharge 
before bneach ; the sixth affirmed the bad quality of the chaff ten- 
dered as a justification for its refusal ; and the seventh and eighth 
pleas were to the money counts, which need not here be further 
noticed. Upon these pleas issue was taken. I will now shortly 
refer to what was proved at the trial. The first document offered 
in evidence by the plaintiff was a memorandum in duplicate signed 
by the defendant and himself respectively, one part being in the 
words following : — "Coorong Hotel, 2 March, 1870. — I agree to 
pay Donald Mackintosh £3 15s. per ton for thirty tons of good 
wheaten hay stacked and thatched at Policeman's Point stables, 
and the same price for the same quantity stacked and thatched at 
Cocoanut Wells stables, in December, 1870 ; one half cash, balance 
at six months. — R. D. Handtside." The duplicate memorandum 
signed by the plaintiff was mutatis mutandis in tlie same terms. It 
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was proved that directly after those two documents had been 
signed the plaintiff, for the purpose of performing his part of the 
agreemenf, sowed with wheat 120 acres of his land at Wood's 
Wells. The crop was cut by him in November. On December 
12th the plaintiff wrote to the defendant, proposing for a certain 
sum to erect fences at Policeman's Point and Cocoanut Wells for 
the protection of the hay when stacked. On the 20th of the same 
month the defendant wrote to the plaintiff — "I thought of coming 
to a different arrangement with you ; that was, for you to have 
stacked the hay at your own place, and to have supplied me with 
chaff at so much per ton." In consequence of this suggestion, on 
the 21st the plaintiff sent to the defendant the following written 
offer : — " I will stack the hay here at my own risk, and let you 
have it as you require at different times at the rate of £4 per ton 
chaffed, me to find bags, provided you will give me the loan of 
Cobb k Co.'s chaffcutter, and your men to cart it as they want it." 
In answer to this the defendant wrote to the plaintiff on the 24th 
as follows : — '* Your favour of the 21st is to hand. Your proposi- 
tion to stack the hay at your own place, and to supply me with 
what quantity of chaff I may require at Cocoanut Wells and 
Policeman's Point at the rate of £4 per ton (2,240 lbs.) for the 
year 1871, me to supply chaffcutter and take delivery of chaff at 
your place, will suit me as well if not better than the previous 
arrangement. I hereby agree to accept your offer. You can have 
the chaficutter, which is at Meningie. Let me know by return 
which way you intend doing." On a day in December not ex- 
pressed in the letter, but shown to have been either the 26th or 
27th, the plaintiff wrote to the defandant — " In reply I beg to say 
that I will stack the hay here, and chaff it in quantities as they 
require it, as I proposed in my former letter to you. I will fetch 
the chaffcutter from Meningie directly I finish stacking the hay." 
Ninety tons of the hay were stacked by the plaintiff upon his land 
at Wood's Wells — some of it in December, and the remainder in 
January. During the months of February and March, 1871, four 
or five lots of it, chaffed, were delivered by him to the defendant. 
Towards the end of March the defendant had an interview with 
the plaintiff at Wood's Wells> when he complained that the chaff 
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was not properly cut ; and he ended an angry discussion by. 
threatening to enforce his legal rights against the plaintiff. 
After that the defendant took delivery of no more ehaff, and 
during the plaintiff's absence from home he removed the chaff- 
cutter. This was the evidence affecting the questions now raised 
on behalf of the defendant. Several witnesses on eaeh side were 
examined as to the quality of the hay and chaff*. The jury, how- 
ever, found that both were of a merchantable character, and the 
defendant's counsel has since abandoned his contention that the 
verdict was against the weight of evidence. The grounds upon 
which he has obtained his rule for a new trial are that I mis- 
directed the jury by telling them — (1) that the contract alleged in 
the first count of the declaration was proved ; (2) that the parties 
were ad idem ; and (3) that it was not a condition of the contract 
that the hay should be stacked in December, 1870. In consider- 
ing these several objections 1 shall depart from the order in which 
they are stated in the rule, and take the defendant's second objec- 
tion first. Were the parties shown to have been ad idemf I pre- 
mise by saying that this being a contract within the operation of 
the Statute 9 Geo. IV., c. 14, must be manifested by some note or 
memorandum in writing signed by the parties or their authorized 
agents. The memorandum dated the 2nd March, 1870, 1 consider 
to have been the foundation of the subsequent agreement. By 
that document a contract was created which continued in force 
until it was either performed, rescinded, or' varied by the parties. 
It is said to have been varied, and for the terms of the variation 
we have been referred to two letters, one of them written by the 
plaintiff to the defendant on December 2l8t> the other written by 
the defendant to the plaintiff in reply on December 24th. As I 
have already read those two letters, their contents will be remem- 
bered, and need not therefore be repeated. The question is whether 
the former letter contained an offer which by the latter letter was 
accepted simpliciter, or whether fresh terms were introduced by the 
latter letter which had the effect of qualifying such acceptance, 
rendering it virtually a new offer, to which an unconditional assent 
was necessary to constitute a complete contract ? It must depend 
upon the answer given to this question whether the parties are to 
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be taken to have been ad idem. Now, it is obvious that each of 
the two letters refers to the memorandum of March 2. The three 
documents, therefore, must be read together, and the terms of the 
contract (if there be one) must be collected from their aggregate 
tenor and effect. It is hardly necessary for me to remark that in 
construing them we ought not to confine ourselves to their mere 
phraseology, or dwell unduly upon particular portions, but by a 
candid consideration of the whole endeavour to elicit the in- 
tention of the parties, with the view to giving to that inten- 
tion its fullest effect consistently with the observance of 
every positive rule of law. Nor should we disregard either 
the circumstances under which the letters were written or 
the condition of the writers ; for while deeds and similar in- 
struments, usually prepared with deliberation and by persons 
accustomed to employ language aptly representing what is passing 
in their minds, may with propriety be subjected to minute criti- 
cism, letters written in haste, and proceeding between those who 
are necessarily strangers to such accuracy of expression, ought not 
to be subjected to so crucial an analysis. In the interpretation of 
wills this rule of construction obtains, and I know no reason why 
it should apply with less force to the written evidences of transac- 
tions inter vivos. Now, the essence of the agreement entered into 
on the 2nd March, 1870, between the plaintiff, a publican and 
farmer, and the defendant, a mail contractor, was this : — The * 
plaintiff sold and the defendant bought si^ty tons of good 
wheaten hay, which the plaintiff was to stack and thatch at 
the defendant's stations at Policeman's Point and Cocoanut 
Wells, in December, 1870, and for which the defendant engaged 
to pay at the rate of £3 15s. a ton. Then came the varia- 
tion which was imported into the contract in December. 'J'hat 
originated in an offer by the plaintiff to chaff and retain the hay on 
his own land at Wood's Wells, and deliver it there chaffed, as the 
defendant should apply for it, at the rate of £4 a ton. The 
defendant accepted that offer, but in the letter containing his 
acceptance, by misquoting the plaintiff's language (whether inten- 
tionally or unintentionally is immaterial) he substituted for the 
words " as you require at different times " the following words : - 
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** What quantity of chaff I may require at Policeman's Point or 
Cocoanut Wells in 187L" It is contended for the defendant that 
the last-mentioned sentence introduced into the contract a substan- 
tially new term, which had the effect of qualifying his acceptance, 
and so, in the absence of a further assent by the plaintiff, of pre- 
yenting the contract being complete. I am unable, however, to 
acquiesce in that interpretation of the defendant's language. The 
fallacy, as it appears to me, is caused by omitting to give to the 
phrase " the hay," which occurs in the plaintiff's letter of December 
21, its proper force. In the first place, I ask, what "hay" is 
referred to in the letter 1 Obviously the sixty tons mentioned in 
the memorandum of March 2. For what purpose were those sixty 
tons of hay wanted t For consumption at Policeman's Point and 
Cocoanut Wells, as from time to time the defendant might require 
it there, and in all likelihood during the year 1871. If this be a 
correct statement of the circumstances collateral to the sale (as I 
think it is), then it follows that the words 'Hhe hay" in the plain- 
tiff's letter of December 21, are equivalent in meaning to the words 
" the hay as required at Policeman's Point and Cocoanut Wells 
during 1871 " contained in the defendant's letter of December 24. 
The terms of the offer, therefore, being in substance the same as 
the terms of acceptance, so soon as the letter of December 24 had 
been received by the plaintiff the contract was complete, and the 
parties were ad idem. According, however, to the construction 
placed upon the correspondence by the defendant's counsel, if the 
parties agreed upon the basis supplied by the defendant's letter of 
December 24, it would have been a justification of the plaintiff's 
refusal to deliver any portion of the hay when applied for at Wood's 
Wells to have shown that it was wanted elsewhere than at Cocoa- 
nut Wells or Policeman's Point, or not during the year 1871. I 
cannot, however, suppose, in the absence of any motive reasonably 
attributed to defendant, that he should have voluntarily imposed 
upon himself such a restriction. Suppose him to have given up 
his stations at Policeman's Point and Cocoanut Wells before all the 
hay was delivered, what would have been his position 1 I regard, 
therefore, the words '* required at Policeman's Point and Cocoanut 
Wells in 1871," appearing in the defendant's letter of December 
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24y as a phrase merely descriptive of the purpose for which the 
hajy the subject of the agreemeut, was required, and used simply 
to identify it, and not as indicating a term or condition of the con- 
tract. If the place for the delivery of the hay had not been 
mentioned in the plaintififs letter of December 2lBt, that circum- 
stance would perhaps have aided the defendant's contention, though 
even then I think it might have been fairly held that an offer to 
deliver generally was accepted by a letter stating a willingness to 
take delivery at two specified places, provided they were not un- 
reasonably remote. That question, however, does not arise here, 
since the plaintiff expressly stipulated to deliver the chaffed hay at 
his own place at Wood's Wells, where it was to be carted by the 
servants of the defendant. The quality and quantity of the hay, 
therefore, having been defined, as well as the price per ton to be 
paid for it, the place of delivery and the mode of delivery having 
also been fixed, in fact, every essential term of such contract 
having been determined, how could it possibly have signified to 
either of the parties whether after the hay had been delivered it 
was to be used at Policeman's Point or at Cocoanut Wells, or else- 
where, and during 187 H Let it be noted, also, that if this was a 
condition, it could only enure to the plaintiff's advantage. That 
the defendant did not when the contract was being negotiated, nor 
until long afterwards, attribute this peculiar meaning to the 
words in question, is shown further by the fact that after notice 
had been given him by the plaintiff's letter of December 26th of 
the sense in which he regarded them, the defendant for several 
weeks continued to take delivery of the chaff, and neither during 
that interval nor at any time imtil the matter came to be debated 
in this Court, more than twelve months afterwards, was reference 
made to such a construction. I therefore adhere to the opinion 
I expressed at the trial that a valid contract was made, and that 
the parties were ad idem on 24th December, 1870. The next 
objection to my ruling is that I improperly told the jury that the 
contract alleged in the first count of the declar;ation was proved. 
The declaration, sets out the contract in these words — " It was 
agreed between the plaintiff and the defendant that the plaintiff 
should stack sixty tons of good wheaten hay at his own place, and 
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chafif and find bags for the same, and deliver tbe same chafifed to 
the defendant at the plaintiff's place, as the defendant might require 
it, at Coooanut Wells and Policeman's Point, during the year 1871, 
at the rate of £4 per ton of 2,240 lbs; and that the defendant 
should take delivery of the said chaff at the rate of £4 per ton.'' 
The agreement proved consisted of the terms contained in the 
plaintiff^s letter of December 21, incorporated with the terms of 
the memorandum of the 2nd March. Conjointly they in substance 
amounted to this, viz., that the plaintiff was to stack sixty tons of 
good wheaten hay at Wood's Wells at his own risk, and chaff and 
find bags for the same, and deliver the same chaffed to the defen- 
dant as he might require it, at different times, at the rate of £4 
per ton ; and that the defendant was to take delivery of the sixty 
tons chaffed at the rate of £4 per ton. The alleged variation, 
therefore, between the allegation and proof is comprised in the 
following words — '* As the defendant might require it at Cocoanut 
Wells and Policeman's Point during the year 1871 " — which, 
though inserted in the declaration, do not appear in the proof. 
Those words, however, as I have already intimated, do not, in my 
opinion, prescribe a condition or term of the contract, and there- 
fore anK)unting only to an immaterial averment may be eliminated 
from the pleadings without detriment to the remainder. I hold, 
then, that whether those words be rejected or retained no Variance 
is shown, there having been a compliance with that rule of law 
according to which, although the evidence must correspond with 
the allegations, it is sufficient if the substance of the issues be 
proved. I am of opinion, therefore, that this objection to my 
ruling also fails. The last objection is that at the trial I 
erroneously held that it was not a condition of the contract that 
the hay should be stacked in December, 1870. As to this I at 
once admit that by the terms of the memorandum of the 2nd 
March it was made a condition that thirty tons of good wheaten 
hay should be stacked and thatched by the plaintiff at Cocoanut 
Wells, and that the same quantity should be stacked and thatched 
by him at Policeman's Point in December, 1870. I can readily 
conceive also that there were substantial reasons in March, 1870, 
for the defendant insisting upon that condition, which did not 
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exist in December. But by the oorrespondence of the 21st and 
24th December new terms were substituted in the agreement. 
According to those terms neither were thirty tons to be stacked 
and thatched at Policeman's Point, nor were thirty tons to be 
stacked and thatched at Cocoanut Wells in December, 1870 , but 
sixty tons were to be retained at Wood's Wells, to be chaffed 
there and delivered from time to time as required by the defendant. 
Under that altered contract no reference whatever was made to 
the stacking and thatching of the sixty tons. In the absence of 
any such stipulation, if it became the plaintiff's duty to stack and 
thatch the sixty tons of hay he had a reasonable time in which to 
perform that duty, and there was no evidence to show that the 
interval between December 24 and 31 was a reasonable time. In- 
deed, considering that the intervening seven days comprised the 
Christmas holidays, I think it highly improbable that the parties 
intended to impose such a limitation. It is sufficient, however, to 
say that I do not find it to have been a term either expressed or 
implied of the contract that the plaintiff should stack the hay in 
December, 1870. This last objection to my ruling, therefore, also 
fails. Consequently, ou each of the grounds stated in the rule, I 
consider that it should be discharged. 

RiUe discharged. 
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25 June, 1873. 

Wadham v. Wright. 

The defendant, heing a broker ^ told JS, another broker^ that he could 
let him have shares which he (A) had purchaeed from C, another 
broker, at a certain price, net, to himself, B replied he would le€ 
him know direetUf, and immediately went to the plaintiff, and as 
agent for A verbally sold him the shares at A^s price with 
his own commission added. Re returned and informed A of the 
sale ; A expressed himself satisfied, and told him io go to C and 
obtain the scrip, B went accordingly, but not being able to obtain 
it waited upon the plaintiff with the defendant and C, and intro- 
duced the defendant as his principal and C as the defendant s seller. 
Defendant said the matter had been humbugged, but he still hoped 
to get the shares. The defendant failing, however, for several 
days to complete, the plaintiff^ bought other shares at a higher 
price and sued for the difference. 

Held — That there was no evidence of any contract for the sale of 
the shares by the defendant to the plaintiff. 

Appeal from Local Court of Adelaide. 

The action was for non-delivery of certain mining shares alleged 
to have been sold by the defendant, through his agent, to the 
plaintiff. The Court below found for the plaintiff, and the defen- 
dant appealed on the ground that there was no evidence of any 
contract to sell. The evidence of the plaintiff was that he bought 
by word of mouth the shares, the subject of the action, from one 
Longson, who assumed to act as agent for the defendant ; that 
shortly afterwards on the same day he saw defendant, Longson, 
and one Austin together, when Longson introduced defendant to 
the plaintiff as being his principal. Defendant said he had autho- 
rized Longson to sell relying at the time on getting them from 
Austin, but he now found that Austin had a difficulty in getting 
them, but still hoped to be able to do so. After this interview the 
plaintiff obtained from Longson a memorandum of the sale, and 
the defendant still failing to deliver, bought other shares for which 
he had to give a higher price, and sued for the difference. Longson*s 
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evidence was that the defendant and he, being both brokers on the 
Exchange, the defendant said he heard that he (Longson) was 
wanting certain shares, and that he could let him have some at 
£12 7s. 6d. net to himself, which he was getting from Austin, 
another broker, for £12 5s. Longson said, '* Wait a minute, I 
think I can take them,'' and went to the plaintiff and sold them 
to him for £12 10s. Longson then returned to the defendant 
and told him the purchaser's name and the price he had sold at. 
Defendant said, " Very well, get them from Austin ; he is my 
seller." Longson went to Austin immediately, but found they 
could not be got. Within about ten minutes of the sale he returned 
to the plaintiff with Wright and Austin, and introduced Wright as 
his principal and Longson as Wright's seller, and told plaintiff 
there was a difficulty about the matter, and he wished plaintiff to 
see who had told him to sell. About two or three hours afterwards 
the plaidtiff asked him for a sale-note, which he gave accordingly. 
At the time of giving this sale-note he stated he knew the shares 
could not bo got, but he did it to ratify the verbal contract. 

BoucarU^ for defendant, having obtained a rule nisi for new trial, 

J. W. Downer J for plaintiff, showed cause. — ^The only question 
for the Court is whether there is any evidence of a contract — the 
weight of testimony being for the Court below. Plaintiff said, 
Longson assuming to act for defendant sold to him, that defendant 
on the same day informed him he had directed Longson to sell, bat 
found a difficulty in completing the contract. This alone was 
evidence of sale, if the other evidence for the plaintiff conflicted 
with it, the weight was for the Local Court and they believed the 
plaintiff. But there is no conffict. Longson's evidence is that 
defendant told him he could have the shares at a certain price net ; 
that was, Lougson must expect no commission from him, but must 
get an advance on the price and so obtain it. He sold accordingly 
and told defendant of the sale, who said, " Very well." Evidently 
it would appear that though termed brokers all the parties, under 
circumstances such as in this case, would be principals ; and it was 
contended by the defendant that^ t)i^ sale was to Longson and not 

D 
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to the plaintiff, but Longson was clearly shown to be but an agent, 
both by his interview with defendant directly after sale, and subse- 
quently by his introducing Wright as his principal to the plaintiff, 
and Wright admitting he had authorized the sale. The sale-note 
we do not rely upon ; there probably was no authority for that. 
The contract need not be in writing, and was complete before the 
difficulty arose. 

Boucaut, in support of rule. — There was no contract. All the 
persons concerned being brokers, the defendant informed Longson 
he could get some shares from Austin at a certain price, 
£12 ds., which he could let him have at £12 7s. 6d., that is 
2s. 6d. broker's commission added to Austin's price. He was clearly 
offering the shares as an agent only, and not on his own account, 
and gave the name of his principal at the time. He did not in any 
way employ Longson as his agent. If he made any contract at all 
it was on Austin's behalf and with Longson. Directly Longson 
mentioned his sale to the plaintiff, he informed him it could not be 
carried out, and his object in meeting the plaintiff was not for the 
purpose of justifying himself for the non-performance of his con- 
tract, but to put Longson in a true position. Longson had been 
making a contract he could not carry out, and Austin and the 
defendant called on Wadham to explain that he (Longson) was not 
to blame. It was to do a kindness to Longson, and not to make 
apologies for themselves. If the defendant was not acting as an 
agent, then all the brokers were in this instance principals, and the 
contract, if any, was with Longson. There was here, however, no 
concluded contract, merely an offer with him to accept, but with- 
drawn at same instant acceptance was notified— 

Cooke T. Oxlej/y 3, T.R., 653. 

Hanson, C.J. — The evidence shows that the defendant, believing 
he could get the shares, gave Longson a sort of authority to sell, 
not really as his agent, but in the same way as he (the defendant) 
was with Austin, and, according to the evidence, not an absolute 
authority. Then Longson sold the shares to the plaintiff, and it 
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was quite clear that witliin ten minutes of the Bale, and before 
the partteB had met together as they did Bubsequently for the 
purpose of explanation, the defendant knew that the shares could 
not be got, and therefore that it would be useless to ratify any agree- 
ment ; the conolusioQ is consequently that there was no ratification. 
The signing of the contract by Longson, therefore, some faours 
afterwards had no binding effect on the parties. . Nor is this 
conclusion affected by what took place at that meeting, for when 
defendant there said he had authorized Longson te sell, it b clear 
that those words were not used for the purpose of ratifying an 
agreement, but only to show that Longson was not deceiving the 
plaintiff in what he had said. I am always reluctant to teke a 
different view from the Court below ; but when the facta are in- 
contestible, as in this case, and so clearly show that the meeting 
between the parties was for an explanation to clear Longson, and 
not for ratification of the contract, and when the language used 
on the occasion was throughout consistent with that view, we are 
bound to reverse the decision of the Local Court. The rule ought 
therefore to be made absolute. 

GwTHNE, J.— I concur, and there is one point to be cleared up, 
and that is why Mr. Longsoc, after he knew of what brokers called 
a " slip up," signed the contract. In my opinion he trusted U>gi>* 
the shares, upon which he hoped to make a profit, which he i 
tended to put in his own pockeL 

Wbarino, J.— I concur in the judgment of my learned colleague 
and also in the remarks which have fallen from Mr. Justii 
GwrNHE. Just now, while there is snob excitement in the sha 
market, is a fit time to express a strong opinion upon the dishone 
conduct of brokers in signing contracte without the authority 
principals, and thus entrapping parties when they have not tl 
actual means of fulfilling their contracts. 

Rule ahtolule. 
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7, 27, 29 Mat, and 2 July, 1873. 
Btbne v. Potter. 

SLANt>EB. — Questions suggested hy reports — Special damage. 

The loss of the services of his sons, who had pretfiouslg worked with- 
out wages for the plaintiffs hut who ceased to do so in consequence 
of slanderous statements hy the defendant ^ held to form sufficient 
foundation for special damages ; and it is immaterial that the 
loss of service arose through questions <uked hy the sons themselves 
of the defendant, if such questions were put in consequence of a 
report originating with or repeated hy the drfendant. 

Appeal from Local Court of Mount Gambler. 

Rule nisi calling upon the plaintiff to show cause why the ver- 
dict should not be set aside and a new trial granted. 

The action was slander, and had been tried at the Mount Gam- 
bier Local Court, where a verdict was given for £25 damages sus- 
tained by the plaintiff from the loss of his sons' services, who had 
left his house and employ in consequence of the slanderous com- 
munications made to them by the defendant. These communi- 
cations were made in answer to questions put to the defendant by 
plaintiff's sons, but the reports which gave rise to these questions 
had been previously repeated by the defendant. 

Ingleby now moved that the rule be made absolute. 

BoucoMt showed cause. — There was substantial evidence of special 
damage done to the plaintiff by the slander, inasmuch as it had 
been proved that he had been deprived by it of the services of his 
two sons who had been previously working for him without wages, 
but who, in consequence of the communication of the defendant, 
had quitted their father's house and service. The evidence showed 
a loss of hospitality from the same cause, and a point has been 
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taken on the motion for the rale which was not raised at the 
triaL 



Inglehy, in reply. — The special damages must be the natural 
consequence of the slander, which was not so in this case. The 
evidence showed that the slander did not originate with the defen- 
dant, whose only communication to the sons upon the subject was 
made in reply to questioning by them, and then he referred them 
to his informant. A repetition of a slander to a third person, 
especially when, as in the present instance, it was repeated at the 
request of the third person, and the third person was referred back 
to the originator of the slander, is too remote to ground a claim 
for special damages upon. Besides, whatever was said by Potter 
was a confidential communication in reply to a question, a fishing 
question put for the purpose of obtaining a ground for the present 
action. In no way did the evidence connect what had been said by 
Potter with the younger Byrnes, excepting in the manner he had 
pointed out, and therefore there was no special damage proved. 
(G WYNNE, J. — I see nothing here to justify us in considering this 
a privileged communication. If there had not been evidence that 
the defendant was the author of the slander, it would be arguable.) 
The evidence is that the plaintiff's sons went to the defendant and 
asked him who had charged their father with the incest, and the 
defendant told them the girl herself had done so, and I submit that 
sach a statement was privileged. 

Hanson, C.J. — I think not, and on this, and also on the question 
of special damage, I think the rule should be discharged. 

GwYNNB, J., concurred. 
Wearing, J., concurred. 

Etde discharged. 
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29 May and 2 July, 1873. 
Pannan v. Pannan. 



REAL PROPERTY ACT, \%^\,— Intestate's Real Estate, 1867— 
Transmission — Certificate of Title — Administrator, 

A certificate of title issued under clause 79 of the Beat Property 
Act, 1861, is not invalidated hy reason that the particulars of 
transmission through which the applicant claims are not entered 
on the register ; but it is sufficient if such certificate purports 
to he issued pursuant to the direction of the Lands Titles Com- 
missioners, the decision of such Commissi,oners being final and 
without appeal. 

An administrator entitled to real estate of an intestate by virtue of 
the Inheritance Act of 1867, is not a person authorized by clause 
79 of the Real Property Act of 1861, to apply to be registered 
as proprietor of the la ids of an intestate, and the Real Property 
Commissioners have nr jurisdiction to register transmission to 
him, but he is entitled io maintain ejectment by virtue of his letters 
of administration irrespective of the Real Property Act, and his 
title to possession dates back to the death of the intestate the 
moment such letters are granted. 

The lands, therefore, of an intestate, of which at the time of his 
death he is registered as proprietor, are by virtue of the Inheri- 
tance Act of 1867, removed from the provisions of the Real 
Property Act of 1861. 

The provisions of the Intestate Estates Act, 1867, making the pro- 
duction of letters of administration conclusive evidence that the 
deceased died intestate, do not dispense with the proof of the 
death, but the production of such letters of administration only 
establishes conclusively the intestacy when the intestate is in fact 
proved to he dead. 

Rule ni8% calling upon plaintiff to show cause why the verdict 
should not be set aside and a nonsuit entered, pursuant to leave 
reserved, on the ground that the certificate of title [by virtue o 
which the plaintiff claimed was void, the particulars of trans- 
mission required by the Real Property Act of 1861 prior to the 
issuing of such certificate not having been entered on the register. 
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The action was ejectment brought by Thomas Pannan agaiuat 
his brother Jeremiah Pannan, to recover possession of Section 1 27, 
Hundred of English, County of Eyre. The section had been 
granted in November, 1868, to the father of the plaintiff and 
defendant, and on his death letters of administration were 
granted to the plaintiff, who thereupon applied under clause 79 
of the Real Property Act, 1861, to be registered as proprietor 
of the said section. A certificate of title, dated the 10th January, 
1872, was issued in accordance with such application, and the fol- 
lowing entry was made on the land grant : — ^' Pursuant to the 
directions of the Lands Titles Cominissioners^ dated 20 tb Novem- 
ber, 1871, Thomas Pannan is now reeistered/' dus. 

On the trial of the action on the l2th November, 1872, the 
plaintiff produced the certificate of title so issued to him as con- 
clusive evidence of his title, and a verdict was entered for him, 
with leave reserved to set aside such verdict on the ground above 
stated. 

A rule nisi having been obtained. 

Andrews, Q,C,y showed cause. — The plaintiff's father died intes- 
tate seised of the land in question, which was under the operation 
of the Real Property Act ; and the land passed under the Law of 
Inheritance Act to plaintiff, who took out letters of adminin- 
tration. 

The Court intimated that they were disposed to decide in 
favour of the plaintiff, but would hear any argument Mr, ScoU 
might advance. 

ScoU, in support of the rule, — Clause 4 of the Real Property 
Amendment Act, prescribing the ooune to be pursued in the 
transmisBioD of lands bj death, has not been complied with by the 
plaintifl^ and therefore he haa no title, and that u safficient annwer 
to an action of ejectment. Although the plaintiff in admin in- 
trator, it is necessary for him to be registered, Tbi« land yatmetl 
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under the Law of Inheritance Act ; but there are no provisions in 
that Act for dealing with the land, and therefore he cannot eject 
the defendant. (Gwtnnb, Acting C.J. — If the land was under the 
Inheritance Act, though it were brought under the Real Property 
Act, if the possessor died intestate, leaving a personal representa- 
tive, the land passed at once to him the very instant the breath 
had left the intestate's body; and it was as though the register was 
closed and the land had never been under the operation of the Real 
Property Act at all.) That is the real contention, whether the 
land was or was not under the Act after the intestate's decease. 
(GwYNNB, Acting C.J. — I say it was not, and I have said the same 
thing over and over again ; but things are unfortunately left until 
some case arises before they are set right. Clause 4, Act 1869-70, 
has no application.) Then what other lands can that clause refer 
to than those transmitted by the Law of Inheritance 1 (Gwtnnb, 
Acting C.J. — The clause assumes that the land is under the Real 
Property Act, which it is not.) Clauses 79 and 80 of Act No. .22 
of 1860, 4 of No. 11, 1869-70, and the Law of Inheritance Act, 
show that the land was under the Real Property Act, and there- 
fore registration was necessary to confer such a title on plaintiff as 
would enable him to bring ejectment, and that such registration 
must be efifected in the mode prescribed by the Act. In the pre- 
sent case the Registrar-General has assumed a power not conferred 
by the Statute — viz., that of cancelling the certificate of title of 
the deceased intestate; and consequently, such registration of 
plaintiff's title, not being effected in the prescribed manner, is in- 
valid. (GwYNNB, Acting C.J. — The clauses requiring registration 
apply only to two classes of successors — the heir-at-law, and the 
devisee under a will.) I submit that it includes administrator, as 
shown by the interpretation of the word " heirs " in the Law of 
Inheritance Act. 

2 July— 

GwYNNB, J., now delivered judgment as follows : — This was a 
rule calling upon the plaintiff to show cause why the verdict for 
the plaintiff should not be set aside and a nonsuit entered, pursuant 
to leave reserved, on the ground that the certificate of title under 
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which the plaintiff claimed had no force or effect, the same haying 
heen issued without sufficient authority. This was an action of eject- 
ment brought by the plaintiff to recover possession of the section 
of land, situated in the Hundred of Elnglish, County of Eyre, num- 
bered 127, containing 118 acres or thereabouts. The defendant 
(who was a brother of the plaintiff, and named Jeremiah) appeared, 
and defended for the whole of the section. The cause was 
heard before His Honor the Chikf Justigkou 12th November, 1872. 
It appeared from the evidence that the section of land in question 
was granted by the Crown to Thomas Pannan, the father, on the 
10th of August, 1868, and so was compulsorily brought under the 
Real Property Act of 1861. Mr, Andrews, Q.C, for the plaintiff, 
put in a certificate of title (purporting to be issued by the 
Registrar-Creneral in pursuance of the Real Property Act, 1861, to 
the plaintiff), dated the 10th of January, 1872. The learned 
counsel was at first disposed to rest his case upon the certificate, 
contending that it was conclusive evidence of the plaintiff^s title 
by virtue of the 33rd section of the Real Property Act. However, 
in consequence of certain evidence tendered by Mr, ScaU on 
behalf of the defendant, and of objections made to the regularity 
of some of the proceedings in the Registrar's office, Mr. Andrewi 
thought fit to supplement his evidence by putting in letters of 
administration, granted to the plaintiff under the seal of the 
Supreme Court, and dated 13th October, 1871, of the estate of 
Thomas Pannan, the grantee named in the land from the Crown 
of the section in question. As I purpose presently to examine 
most fully the arguments put forward on this head by the learned 
counsel on both sides^ I need only in this place say that the Chief 
Justice directed a verdict for the plaintiff, reserving leave to the 
defendant to move for a nonsuit, on the gronnd that the Registrar- 
General had no authority to issue a certificate of title to the 
plaintiff The evidence put in by Mr. SeoU on the trial was the 
ledgeiAxxk, vol. 1 18, folio 52, by which it appeared that Thomas 
Pannan (i^aintiff's intestate) was the original proprietor by grant 
of lOth August, 1868 ; that be had transferred to no one ; that an 
application had been made by the plaintiff, under the 79th and 
80th sections of the Real Property Act, to be registered as pro- 
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prietor of the said section of land ; that an entry was made on the 
land grant in these words— *' Pursuant to the directions of the 
Lands Titles Commissioners, dated 20th November, 1871, Thomas 
Pannan, of near Nairne, farmer, is entitled to an estate in fee- 
simple in the above section of land," and that (curiously enough) 
a certificate of title, dated the 10th January, 1872 (ten days 
before the direction of the Commissioners), was issued. Upon this 
Mr, Scott points to the words in the 80th section of the Real 
Property Act—" The Registrar-General shall refer such application 
.... upon or after which the Registrar-General may, unless . . 
. . register such applicant as proprietor of such land by entering 
in the register hook the partictUars of tlie transmission through which 
such applicant claims, and by issuing to such applicant a certificate 
of title for the land so transmitted/' And it is argued that inas- 
much as the Registrar-General has not complied with the require- 
ments of the Act by entering in the register-book the particulars 
of transmission, he acted tdtra vires iu issuing the certificate of 
title, and by consequence that document has no legal force, but is 
invalid. I am not sure that 1 catch the intention of the Legis- 
lature as to what particulars are to b^ entered in the register-book ; 
but in order that I may not be misunderstood, 1 will suppose the 
case of a devisee, which is expressly within the operation of the 
79th and 80th sections of the Real Property Act. By the 3rd 
section of the Act a will is defined as an instrument, and by the 
39th no instrument shall be effectual to pass any estate or interest, 
so that it is clear that a transmission by will under the Act is not 
a devise in the technical meaning of that word. What the trans- 
mittee takes is not the estate, or any part of the estate, which was 
in the so-called testator ; but he takes a creation of the Real Pro- 
perty Commissioners from what are the particulars of transmission 
which are required to be entered in the register-book. Bearing in 
mind that the judgment or decree of the Court of Commissioners 
is final — without appeal — and that their decree is supported by a 
certificate of title, to which is ascribed evidentiary conclusiveness, 
I presume the particulars would be after this manner : — That the 
testator was dead ; that the document produced is really his last 
will ; that the testator was of full age, and under no legal disability ; 
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was of sound understanding, and fully understood the import of 
the will ; that it was signed by the testator in the presence of two 
witnesses, who in his presence and in the presence of each other 
attested the testator's signature and subscribed their names as 
witnesses thereto. Now, according to Mr. Scott* a contention, the 
omission of the aboTe particulars, or I presume of any one of them, 
would be fatal to the title of the so-called devisee, and of his certifi- 
cate of title. I cannot go that length. I must therefore hold that 
the certificate of the plaintiff, so far at least as the objection raised 
against it by Mr, Scott is concerned, was conclusive evidence of 
the plaintiff's title, and entitled him to hold the verdict which he 
obtained. But a much more serious objection, and that is directly to 
the validity of the certificate itself, arises in my mind. The plain- 
tiff claims as the personal representative (administrator) of the 
Thomas Pannan, the original proprietor of the section, by virtue 
of the Inheritance Act, No. 29, 1867. Can it be said that 
he comes under the description of any person authorized by 79th 
section of the Act to apply to be registered as a proprietor ] He 
is not the heir-at-law, for that status is abolished in South Australia. 
He is not a devisee, for there was no will. He was not a tenant by 
the courtesy ; the deceased was his father. Nor does he come under 
the words '* or other person claiming any estate of freehold in the 
land of a deceased proprietor." At the time of the passing of the 
Real Property Act of 18^1, it would have been absurd to say that 
an administrator could claim the real estate of his intestate, and 
it would have been then highly improper, as it is now, to impute 
absurdity to the Legislature. In my opinion, therefore, the Real 
Property Commissioners acted in this matter without jurisdiction, 
and that the whole proceeding on their part is null and void. I 
will now consider the case made for the plaintiff under the Local 
Act, No. 29 of 1867, intituled '* An Act for the amendment of 
the Law of Inheritance." By the first section of that Act all lands 
of which any person shall die seised . . . without devising the same 
. . . shall pass to and become vested in the personal representative 
of the person so dying ; with this proviso — that mortgagees' trusts 
and equities upon or affecting such lands shall be as valid and 
effectual as if the same had descended to the heir-at-law. Again, 
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by the second section it is provided that " Immediately upon letters 
of administration . . . being granted, the estate of the 
deceased owner shall vest in the person to whom such letters of 
administration or probate shall be granted . . . and the title 
of such personal representative shall relate back to and be deemed 
to have arisen immediately upon the death of such owner, as if 
there had been no interval of time between such death and the 
grant of such letters of administration or probate, as the case may 
be." Now, as to lands outside of the new system introduced by 
the Real Property Act, I suppose there could be no question. 
Proof of the seizure of the intestate, his death without a will, and 
the production of letters of administration, would entitle a plaintiff 
to a verdict against a stranger wrongfully in possession. Then the 
question is, does the Act embrace land under the Real Property 
Act ) In my opinion, it undoubtedly does. Then it follows that 
all land coming under the operation of the Intestate Real Estates 
Distribution Act, 1867, which at the time of the death of an 
intestate was subject to the Keal Property Act, is taken out of the 
new system as modified by the Act 29 of 1867. To contrast the 
modus opercmdi of the two systems. In the one, no interest passes 
until the act of registration is complete ; in the other, the estate 
vests immediately on the grant of probate or letters of administra- 
tion. In the one system, the heir-at-law or other person referred 
to by section 79 gets an interest the creation of the Commissioners ; 
in the other, the person represented gets " the estate of the 
deceased owner." In the one, the interest vests and the title 
arises only from the time of the registration ; in the other, the title 
relates back to the time of decease, as if there had been no 
interval of time between the death and grant of probate and letters 
of administration. And lastly, though not leastly, in the one 
system all regulations are practically ignored ; in the other, they 
are to be as valid and effectual as if the same land had descended 
to the heir-at-law. I am, therefore, unable to form any other 
opinion than that the two Acts are repugnant the one to the other, 
and that the Act No. 29 of 1867, being the last expression of the 
will of the Legislature, must prevail. As to the arguments raised 
on the 4th section of No. 11 of 1869, I think it only necessary to 
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Bay the scope and effect of that section was to amend the 
machinery of the 80th section of the Real Property Act simply as 
to the time and mode of advertising, and that it has no applica- 
tion whatever, or in the remotest conceivable degree, to the case 
now under consideration. I should, without the least hesitation, 
say that the rule should be discharged, but for a doubt that has 
arisen in my own mind as to whether there was sufficient evidence 
of the death of Thomas Pannan, the father. In considering this 
question I have not lost sight of the language of the 2nd section of 
No. 29 of 1867, *'and the production of any such letters of 
administration or probate shall be conclusive evidence that the 
deceased owner did in fact die without devising any lands of which 
he died seised as owner, except as in such letters of administration 
or probate respectively may be limited or excepted." But I do 
not construe this language as intending to dispense with the 
ordinary proofs of death, but only as establishing an irrebuttable 
presumption in favour of the fact of intestacy as respects lands of 
which a person proved to be dead was at the time of death 
seised, and which lands are not expected in the letters of adminis- 
tration or probate. With regard to the proceedings before the 
Real Property Commissioners, most probably they had some 
evidence of the death ; but in my opinion they were an unautho- 
rized tribunal, and therefore this Court cannot act upon any 
conclusions they may have drawn. As to the letters of adminis- 
tration themselves, it has been held that they are not even primd 
facia evidence of death. (See 2 Williams's Law of Errors, p. 461, 
and cases there quoted). As this point was not taken at the trial, 
I think the rule should be discharged, unless it is stated to the 
Court that there is a band fide contention as to Thomas Pannan's 
(the elder) death. 

Wearing, J., concurred. 

BiUe discharged. 
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Hayball v. Homer. 

d contracted with Bfor the purchase ofcertainproperty, thepurchase- 
money to he paid partly in cash^ and the balance to stand o'oerfor 
a period of two and a-half years at interest. A subsequently dis- 
covered that the property was mortgaged, and refused to pay any 
further portion of his purchase-money unless such mortgage was 
immediately discharged, and sued the vendor for a sum of £10 paid 
by him by way of deposit. 

The /imount secured by the mortgage, equal to the balance of the pur- 
chase-money, was payable at the same date, and bore the like interest 
as such balance, and the vendor offered to obtain an undertaking 
from the mortgagees to convey to the purchaser on payment of 
their principal and interest a>8 the same became due. 

Held. — That the vendor showed a title which was a sufficient com' 
pliance with the contract. 

Special case from the Adelaide Local Court. 

The action was to recover £10, the amount of deposit-money 
paid in respect of the Fountain Hotel, Glen Osmond Road, under 
an agreement entered into on the 27th May, 1871, whereby the 
plaintiff agreed to purchase from the defendant the above hotel 
for the sum of £800, payable as follows: — £10 in cash, £259 
on the 7th June following, and the balance to stand over at 
interest for two and a-half years from the date of the agree- 
ment. On the 7th June the plaintiff's solicitor having discovered 
that the property was mortgaged, demanded an abs1»*act of title 
and immediate discharge of the mortgage, and on iion-compliance 
with this requisition refused to complete^; the contract, and 
sued the vendor for the £10 paid by way of deposit. The 
amount secured by the mortgage was equal to the balance of 
purchase-money to remain unpaid after the 7th June, carried the 
like interest, and was payable on same date as such balance, and 
the vendor offered to obtain from the mortgagees an under- 
taking to convey to the purchaser on payment of such amount 
and interest when due. 
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IToy, Q.C., for the defendant. — The plaintiff must be non- 
suited. The contract did not entitle the plaintiff to a conyejance 
until the payment of the balance of the purchase-money. If the 
defendant was prepared to give a good title, and when the time 
arrived for the completion of contract a conveyance of the fee- 
simple, that was all he was called upon to do. The plaintiff was 
not entitled to a conveyance for some considerable time. It was 
a question of title, not of conveyance — 

Dart's " Vendors and Purchasers " (last ed.), 263, 264 
Sugden's Vendors and Purchasers 
Toumsend v. Chamberlain, 1 Yo. <b Jer,, 449 
Savory v. Undertoood, 23 L.T., 141 
WUks V. Smith, 10 M. A W., 355 
Roper V. Coombea, 6 Bar. & At., 584 

Andrews^ Q.C.y for the plaintiff. — The plaintiff purchased a 
certain property under this contract, and he was entitled to a 
marketable title, whereas he only got an equity of redemption, 
which, unless under a special contract, could not be held to be a 
good title. (Hanson, C.J.) — Your contention is that your client 
should have had a title on which he could have taken a convey- 
ance of the fee, although a portion of the purchase- money was 
not payable for a considerable time.) (Gwtnne, J. — Is it not 
only an equity of redemption that is sold under this contract ?) 
An equity of redemption would, under these circumstances, be a 
very insecure title, as there might be future mortgages, and the 
doctrine of equity consolidation would come in — 

Beevor v. LawsoUf 8 L.R., 4 Eq., 537. 

Hanson, C.J. — We think the plaintiff must be nonsuited. The 
defendant showed a title which, at the time when the contract 
was to be completed, would have been an unencumbered one, and 
as the plaintiff was not entitled to a conveyance until the time 
fOT such completion, and there was an offer to secure the recogni- 
tion of the sale by the mortgagees, the defendant showed a title 
which was a sufficient compliance with the contract. 

Ifan$uit, 
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9 July, 1873. 



Denman v. Iverson. 



APPEAL ^Conviction — Ownership of informant. 

On (Appeal against a conviction under the Minor Offences Act, 
1869-70, for feloniously stealing goods, the question whether the 
informant had such property in the goods as to entitle him to lay 
the information on which such conviction was obtained cannot be 
raised. 



Appeal from a conviction by the Local Court of Port Adelaide. 

From the depositions it appeared that in April last two 
galvanized iron tabs, consigned to Messrs. Drew, of Moonta, had 
been shipped on board the cutter NormanviUe, of which the 
respondent was the owner, and the appellant master. The goods 
not having been duly delivered, the respondent made enquiries of 
the master, who replied — *' You know as much about the tubs as I 
do." Subsequently, however, the respondent discovered that the 
tubs had been conveyed to appellant's house by his direction, 
whereupon he demanded and obtained possession of the goods, 
and caused the appellant to be arrested on a charge of feloniously 
stealing the same. The appellant was convksted and sentenced to 
one month's imprisonment with hard labour. 

Stow, Q.C., for appellant. — There was no evidence to justify a 
conviction ; and further, the respondent had no property in the 
goods. He was simply a bailee for the real owner, and therefore 
could not maintain a prosecution for larceny. (Hanson, C.J. — 
But is it competent to go into the question of ownership upon 
appeal 1) It would doubtless be more satisfactory to the appellant 
to succeed on the meritorious ground of want of evidence. The 
appeal must be upheld on the grounds — first, that the charge was 
not proved ; and secondly, that even if the tubs had been taken 



J 
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away with a wrong intention, the respondent had no right to lay 
the information^ he having no property in them. 

* 

^«yf Q'C, for respondent. — The question was one purely 
of evidence. The point of property was not of the gist of the 
offence, although he, the respondent, as bailee, had a special pro- 
perty in the goods, which entitled him to prosecute the appellant 
for larceny. If there was evidence on which a Judge of this 
Court would have allowed the case to go to the jury, the 
Magistrate's conviction must stand. 

Per Curicmi. — We think the appeal must be dismissed. The 
technical question as to the goods not being the property of the 
respondent should have been taken in the Court below. The facts 
disclose an intention to conceal — presumably with the view of 
appropriation. The goods being taken to the appellant's house 
was against all precedent, and, we think, showed a felonious intent. 

Appeal dismissed. 
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1, 4, AND 11 July, 1873. 
Levi v. Aybrs and Othbrs. 

BILL OF COMPLAINT,— Affi/rmative Plea 

The plaintiff hy his hill averred that a Deed of Assignment pur- 
porting to be made in purftuance of Division VI, of the Insolvent, 
Act, 1S60, was invalid, on the ground that the assignor [the plain- 
tiffjwas at the time of the making of the deed out of the jurisdietion 
of the Courts of this province ; and that the execution thereof by 
attorney was not such an execution as was contemplated by the 
said Division VI. 

The defendants pleaded that the deed having been executed by the 
plaintiff by his attorney duly appointed, as in manner provided 
by the said Act, and all conditions, ^e., having been duly observed 
and performed before the filing of the said bill, the property and 
estate of the plaintiff vested in the assignees. 

Held — I%at the above plea, not negativing the facts set out in the 
plaintiff^ s bill, and not containing any new allegations, was bad 
in form, and the objections therein raised should have been taken 
on demurrer. 

This was a suit instituted by Frederick Levi, residing in England, 
one pf the firm of Philip Levi & Co., carrying on business in South 
Australia, against Henry Ayers, William Selby Douglas, Robert 
Barr Smith, and William Townsend. The facts of the case are as 
follow : — In September, 1866, the members of the firm of P. Levi 
& Co., resident in this colony, consisting of Messrs. Philip and 
Edmund Levi and Mr. Alfred Watts, being unable to meet their 
engagements with their creditors, executed a deed of assignment 
pursuant to Division VI. of the Insolvent Act, 1860, and in the 
February of 1867 Frederick Levi, the remaining member of the 
firm, by his attorney, John George Daly, duly appointed in that 
behalf, executed a deed of assignment of a like nature with that 
executed by other members of the firm, excepting an alteration 
in the schedule of assets. A portion of these assets consisted of 
certain shares in the New Zealand Banking Corporation, Limited, 
some of which shares were held by the said Frederick Levi indivi- 
dually, and the remainder by him as trustee for the firm of P. 
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Levi & Co. Prior to the respectiye dates of the deeds above-men- 
tioned the New Zealand Banking Company, Limited, was under 
order of the Court of Chancery in England put in process of liquida- 
tion, but it was supposed that there would be a surplus after pay- 
ment of all liabilities, and the plaintiff in his schedule valued the 
said shares at about £1,000. The result of the liquidation of the 
said Company, however, proved that instead of a surplus being 
available for division among the shareholders it would be necessary 
to make contributory calls to defray the liabilities, and the plaintiff, 
Frederick Levi, as the registered proprietor of the shares before 
referred to, was placed upon the list of contributories. The plain- 
tiff thereupon filed his bill against the defendants, the trustees 
under the aforesaid deeds of assignment, praying that the defen- 
dants as such trustees might be ordered to pay, out of the assets 
then in their hands from the realization of such estate, the calls 
alleged to be due and to become due from the plaintiff to the 
liquidators of the said New Zealand Banking Company, Limited, 
in respect of the shares so held by him as trustee for the said firm. 
The bill further averred that the deed executed by the plaintiff by 
his attorney in Adelaide, of all his estate, both as a partner of the 
firm and in his own right, was not a valid deed within the meaning 
of Division VI. of the Insolvent Act, 1860, inasmuch as at the 
date of the said deed he was not subject to the jurisdiction of the 
Courts in this province, not being resident within the same, and 
that the execution of the said deed by his attorney was not in com- 
pliance with the said Insolvent Act, 1860, and that the estate 
passed from the plaintiff to the said trustees, not by virtue nor 
subject to the provisions of but irrespective of the said Act. The 
defendants pleaded that the said deed having been executed by 
the plaintiff by his said attorney duly appoiuted in that behalf in 
manner provided by the said Insolvent Act, 1860, and all con- 
ditions required by the said Act having been duly observed and 
performed before the filing of the said bill, all the property and 
estate of the plaintiff vested in the said trustees according to the 
provisions of the law in that behalf. These pleas, pleaded in 
answer to all discovery and relief prayed for by the bill, were by 
plaintiff set down for the argument, and now came on for hearing. 

E 2 
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I 

Stow, Q.C., in support of the pleas. — There is no special prohi- 
bition contained in the Insolvent Act, 1860, preventing the 
appointment of an attorney to act in a case like the present, and 
as any act capable of being performed by a man in his own affairs 
can be delegated to an attorney duly appointed, the plaintiff has 
rightly exercised that power in the matter of this assignment, and 
is bound thereby — 

Be Fulcher, L.R., 1 Ch. App., 519. 

As to the execution of such power of attorney it way not necessary 
that it should be executed in the presence of a practitioner of the 
Supreme Court of this province, and the attorney appointed there- 
under having executed the deed of assignment in the manner pro- 
vided by the Insolvent Act of 1860, was a sufficient compliance 
with the requirements of the Act in that behalf. Inconvenience 
and positive injury would be inflicted on both debtor and creditors 
if such a deed of assignment could not be executed by an attorney, 
and as a new act of bankruptcy could be committed by an attorney 
appointed for that purpose the validity of the plaintiff's execution 
of this deed must be upheld — 

Lyall V. Jardine, L.R., 3 P.C., 318. 

Then, assuming that the deed was duly executed, what was the 
position of the parties ? The deed before the Court is a statutory 
one, and therefore governed by the provisions of the Statute under 
which it is expressed to be made ; and under the Insolvent Act, 
1860, the debtor, trustees, and creditors are placed in precisely the 
same position as if the debtor had made a declaration of insol- 
vency. It would hardly be contended that had the plaintiff so 
declared himself, his assignees and estate would incur the present 
and future liability attaching to any shares which the insolvent 
might be possessed of, whether they distinctly accepted such liabi- 
lity or not. It would be against all equity to say that in such a 
case the creditors would not be able to reap the benefit of an estate 
in consequence of the insolvent or assignor having held shares on 
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which a heavy liability existed. It is incumbent on the plaintiff in 
order to compel the estate to pay any calls now due, and to indem- 
nify him from any future calls, to show that there has been a clear 
and decided acceptance by the trustees of these shares, and this 
there is nothing in the bill to support. The trustees have no legal 
estate in these shares, and unless they actually take the shares out 
of the disposition of the plaintiff he as the registered holder is 
liable to the liquidators. The statements in the schedule cannot 
be held to be binding on the trustees, for if such were the case the 
trustees might be rendered personally liable, for in the event of the 
estate of the debtor not being sufficient to defray the amount 
payable in respect of these calls, they as holders of such shares 
would be bound to meet the deficiency. Creditors cannot be called 
upon to provide for future calls — 

English Companies Act, cL 175. 

Exparte Marshall — In re Warrington^ L.R., 7 Ch, App., 324, 
In re Land Credit Company of Ireland, McEwin's Case, 
LuR., 6 Ch. App., 582. 

The debtor is discharged from all existing debts at the date of the 
deed, but no further ; and the question of his domicile at the time 
of the execution of such deed does not affect such discbarge in any 
degree whatever — 

SUtB V. MeEetury, L.R., 6 C.P., 228 

23 L.T., N.&, 861 

Exparte CriMpm, L.T., 22 March, 1873. 



The Court of Inwlven^ is the proper tribunal to decide any 
question arising out of a deed made in pursuance of Division VL 
of the Insolvent Act, 1860, and there is nothing alleged in the bOl 
to bring it withia the jurisdiction cf a Court of Equity. The 
object of the suit is not to make the trustees penonally liable, but 
the estate idiicfa they bold in trust for the benefit of the ereditorsy 
and it beii^ a matter purely connected widi the ewtate, the InsoU 
vent Court and not the Ccvrt of Equity has jurisdiction—. 
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Bell V. Bird, L.R., 6 Eq., 636 

Martin v. Powning, L.R., 4 Ch. App., 356 

Barlow, on the same side. — The plaintiff has no locus standi, as 
the Insolvent Court has jurisdiction — 

Yewens v. Robinson, 11 Simon, 105. 

The Court of Equity will only interfere in this, as in other cases, 
when adequate relief is not obtainable from the Court having 
jurisdiction — 

Stone V. Thmnas, L.R., 5 Ch. App., 219 

Hood V. N. E, Railway Company, L.R,, 11 Eq., 116. 

The liability sought to be imposed by the bill is one never thrown 
upon creditors — 

Exparte Oriental Bank, L.R., 3 Ch. App., 791 
Exparte Pickering, L.R., 4 Ch. App., 58. 

The debtor should have inserted in his schedule, in order to give 
a correct idea of his position with reference to these shares, an 
approximate estimate of his possible or probable liability on 
account thereof — 

In re Thorpe, Weekly Notes (1873), 52. 

The inherent right also of the trustees to refrain from accepting 
the shares is clear, they being in the same position as assignees in 
insolvency — 

Lavyrence v. Knowles, 5 Bing., N. C, 399 
The trustees had a reasonable t||ae in which to accept or reject th« 
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shares, and their abstaining from accepting them iis tantamount 
to their declining to do 



Re Hoare, 2 J. & H., 229. 

Had they so accepted they would have been personally liable in 
the event of the estate being insufficient to meet the contributory 
calls in respect of such shares — 

South Staffordshire RaUtoay Co, v. Btimeide, 5 Ex., 129. 

Ctir. ad. wit. 

4 July— 

^^Vy Q-G. for the plaintiff. — The plea does not deny that the 
plaintiff's bill is good except when viewed in connection with the 
facts set out iu the plea. And first, the form of the plea is bad, 
inasmuch as it omits to state the facts on which it is grounded 
with sufficient particularity. A plea must upon a well-established 
principle, he construed more strictly than any other pleading, 
because by adopting this course a defendant is relieved from the 
necessity of filing an answer. The averment in the plea, that the 
plaintiff's deed of assignment was executed by his attorney, duly 
appointed in that behalf, cannot be held to sufficiently set out the 
authority, acting under which it is contended the whole estate of 
the plaintiff was vested in the defendants. It was imperative on 
the defendants, relying on his power of attorney, to have fully set it 
out, in order to satisfy the Court that the plaintiff's attorney was 
duly appointed, as alleged. Under the plea, as it now appears on 
the record, there is nothing to justify the conclusion that this 
power of attorney was in all respects a valid deed, and of sach 
validity it is necessary the Court should have conclusive evidence— 

Nabob ofAreot v. East India Co.^ 3 Bro. C. C, 292 
CaHeion v. Leighton^ 3 Mer., 667 
Rvmbold v. Forteath, 2 Jnr., N.S., 686. 

(GwYNKB, P. J. — Do you think it necessary to amend your plea in 
this lespect, Mr. Stow f) {Stow, Q.C.—Vo. I think I shall bet 
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able to satisfy your Honor that our particulars are sufficient.) In 
a demurrer the defendant's plea might stand, but on the argument 
of a plea the entire onu» is shifted. The plea must contain full 
particulars of facts intended to be relied on, and such facts must 
be proved. Then, as to the deed of assignment itself, the plea 
omits to aver a compliance with requisite conditions under the In- 
solvent Act, 1860. Our case is that this deed is bad, and there is 
nothing in the plea to show that this is in all respects a valid deed 
in pursuance of the Statute. In the case of bankruptcy, it would 
be sufficient to aver that the bankrupt was duly adjudicated, 
because a bankruptcy is a judgment ; but there is a distinction in 
the case of deeds of arrangement. They truly have the eflfect of a 
bankruptcy, but only when all the statutory conditions have been 
complied with. The plea, also, is bad in law. In order to give 
the deed any effect, the plaintiff is to be resident or domiciled 
within the province. It was never contemplated by the Legislature, 
even assuming they had the power, that the Statute should affect 
persons out of the jurisdiction, but any act of bankruptcy only 
operates in the country in which such Act is ]aw. In the absence 
of domicile or residence, there is no jurisdiction. The whole tenor 
of the Insolvent Act of 1860 shows the contemplation by the 
Legislature of a personal performance by the debtor of the require- 
ments of the Statute. The debtor is to furnish a correct statement 
of his assets and liabilities at the time of the making and delivery 
of the deed ; and how can it be said that the schedule to a deed, 
signed months after the execution of the power of attorney 
authorizing such signature, contains a correct account of the estate 
of the debtor at the time of execution by the attorney of such 
deed of assignment ? Again, the Court of Insolvency is empowered 
to summon the debtor to appear and be examined ; but such a 
summons would not be binding in the case of a person out of the 
colony, and the court has no power to examine any but the im- 
mediate parties to the deed ; and then in the case of fraud, what 
remedy would the creditors have, not being possessed of the means 
of procuring evidence as to the contents of the schedules 1 But, 
assuming the deed to be valid, the plaintiff is entitled to a decree 
under the special circumstances of the nature of the property, the 
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subject of this suit. Every person who holds shares as a trusty is 
entitled to an indemnity. The plaintiflf purchased these shares 
partly on his own account and partly for the benefit of the firnii 
and under the deeds of assi^ment, although the legal estate still 
vested in the plaintiff, an equity passed to the trustees, and it is by 
virtue of such equity that the plaintiff claims relief from the 
burden imposed upon him as the holder of the legal. estate. Then, 
as to the right of the trustees to accept or refuse these shares, and 
whether they exercised such right, if existing, the only statement 
before the Court is that the defendants repudiated their liability 
to pay these calls. There is nothing to show that there was an 
express refusal to consider them as part of the estate, and failing 
this, the presumption is that they accepted the shares — 

Jones V. Binns, 12 W.R., 329 
Carttvrtght v. Glover, 2 Giff., 620. 

And the plaintiff's case is strengthened by the fact of there being 
a declaration in the deeds of assignment that the trustees shall 
have a right of refusing certain leasehold property. The proposi- 
tion that • a general conveyance does not vest property with * 
attaching liabilities such as leaseholds or shares has been expressly 
overruled by the recent case of 

White V. Hunt, L.R., 6 Ex., 32. 

The point of the liquidators' righc to prove on the estate is un- 
tenable, because the English Statute, which makes the contingent 
liability on shares provable in bankruptcy, does not extend to this 
colony. Consequently, the debt could not be proved, and, there- 
fore, cannot be barred. The right of the plaintiff to come to a 
Court of Equity for relief is clear, inasmuch as the jurisdiction of 
the Court of Insolvency only extends to matters directly connected 
with the estate, and cannot be held to exist in the present case, 
where there is a conflict between the two deeds ; and as a Court of 
Equity only can decree an indemnity, the plaintiff has adopted the 
only ooorse open to him to place himself in a perfectly secure 
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position. On all the grounds, then, the defendants have failed to 
prove the sufficiency of the plea. 

Cv/r, ad, vuU, 



11 July— 

Slow, Q,C., in reply. — The plaintiflf has failed to disturb in any 
particular the case made out in support of the plea, it being clear, 
from a consideration of the statement in the bill and plea that the 
plaintiff has no equity whatever. The deed of assignment which 
is sought to be set aside was duly made in pursuance of the law of 
insolvency, and the debtors, trustees, and creditors are, therefore, 
in the same position as if an adjudication of insolvency had been 
made. Then, the deed, being statutory, and not a common law 
one, the trustees, in the same manner as the assignees in insolvency 
had a perfect right to reject any portion of the estate of the debtor 
which would be prejudicial to the interests of the creditors ; and 
whether they refused or accepted, such estate must be concluded, 
either from their express action in dealing with the property, or by 
their neglecting to do any such act, which neglect would in itself 

• 

be tantamount to a refusal to consider such property as part of the 
trust estate. Here the trustees clearly showed their intention of 
not accepting the liability attaching to these shares, and by so doing 
they were entirely relieved from any claim against them by the 
plaintiff, or any liability to indemnify him from future calls. An 
equitable interest in these shares only vested in the trustees sui^ 
modo, and the reasonable time having fully passed when they 
might have elected to take the shares, the presumption must be 
that their determination had been not to do so. 

GwYNNE, P.J. — I think counsel on both sides have taken far too 
wide a range. It appears to me the whole of the matter now before 
the Court lies in a nutshell. There is no necessity to go into all 
the equities of the case. Is the plea good in form or not 1 For the 
defendants to have the benefit of their plea, it must be proved to 
belong to one of the three classes of pleas known in equity, viz., 
affirmative, negative, and anomalous pleas. Now, this plea asserts 
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nothing that is not already alleged in the bill, and, therefore, oan- 
not be held to be an affirmative plea. The bill admits the existence 
of the deedy but sajs that the plaintiff was not domiciled in South 
Australia, and was not, therefore, within the jurisdiction of the in- 
solvency laws of this province ; and further, that the deed beiog 
executed by power of attorney did not pass any estate. The plea 
adduces nothing additional to this, and can hardly be contended 
to be a negative plea. (StoWj Q,C. — No, your Honor. We submit 
it is an affirmative plea.) But then it must affirm new matter, 
whereas it simply iterates the allegations of the bill. If I were to 
express an opinion, I should say your proper course was to demur. 
(StoWy Q.C. — There is no admission in the bill that the deed was 
duly attested, and that all the requisites have been complied with 
in accordance with the provisions of the insolvency laws in that 
behalf, and these facts, therefore, the defendants bad to plead. 
The attestation was no part of the deed, and we were precluded 
from demurring from the necessity existing of having to place this, 
and the other facts of all conditions having been fulfilled, on the 
record.) I am of opinion that the plea does not come under either 
of the three descriptions of pleading I have mentioned, and it is only 
the validity of the plea which I have now to decide. With 
reference to the remarks of the learned counsel for the defendants, 
as to their being prevented, from the construction of the bill, from 
demurring, it appears to me that the bill has been most scientifi- 
cally drawn with the view of precluding either a plea or a demurrer, 
and as a specimen of pleading is highly creditable to the Sotith 
Australian bar. Of course, you can appeal, but ray conviction is 
that the plea is^ bad in form. 

Plea disaUowedf with coiU, 
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Aubrey and Another v, Soott and Another. 



BEGISTRATION ACT, No. 8 OF 1841. Memorial— Description 
of Witness — Certificate of Me^r^^r or •General. 

Under the Registration Act, No, 8 of 1S41, the memorial of evertf 
deed is required to contain certain particulars, amongst others the 
description, Sfc. ^ of the attesting toitness ; but where the certificate 
of the Registrar- General of the correctness of any memorial has been 
obtained, such certificate is conclusive evidence of the validity of the 
registration, and will not be affected by the circumstance that such 
memorial did not in fact contain the description of the attesting 
witness. 

A plea denying the correctness of a memorial of registration of a deed 
under the Registration Act 8 of 1841, must allege that the 
Begistra/T' General had given no certificate of the correctness of such 
memorial. 



The facts are fully stated in the judgment delivered by Mr. 

Justice GWYNNB. 

The question on which the case depended was whether an 
instrument was validly registered, the description of the attesting 
witness not appearing on the memorial ; the plea not negativing 
however, the giving by the Registrar-General of a certificate of the 
correctness of such memorial. 

Stow, Q.Cf and Barlow, for defendants— The Registration Act, 
No. 8 of 1841, lays down certain directions in section 7 as to 
the particulars to be contained in any memorial of deeds lodged for 
registration. (Gwynnb, J. — The schedule referred to in that clause 
does not give the particulars mentioned.) Even if it does not, the 
words of the clause itself make the law. (Gwynne, J. — I quite see 
that ; but only call attention to the defective construction of the 
Act. I think, however, the clause is merely directory. Provision 
is made for the examination by the Registrar-General of the 
memorial, and if he gives his certificate as to its correctness, it 
would be extremely unjust that innocent parties should suffer from 
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his n^ligenoe.) Clause 3 of the Amending Act, No. 19 of 1854, 
clearly shows that the expressions iu the Act of 1841 were not 
merely directory. The Legislature have said that certain things 
" shall be ** done, and that cannot be construed as a mere direction, 
and any omissions in the mode of registering would render such 
registration invalid. The certificate would only be prima facie 
evidence, and it is not the Registrar, but the party lodging the 
memorial, who would be liable for errors. It might be said in like 
manner that similar provisions in tbe English Bills of Sale Act 
is directory, but deeds have frequently been set aside for not 
complying with the requisitions of the Act. The observance of 
sucb conditions is not discretionary, but compulsory. If the 
error arose through the Registrar-General, he is liable in treble 
damages under Act, and if from the negligence of a professional 
adviser, the client would have his remedy, so that no hardship 
would be wrought to a party trusting to others to perform all that 
was necessary in validating his title. By the Amending Act of 
1854 the insertion of the abode of a witness is unnecessary, so 
that if it was held not to be requisite to describe him, there would 
be no means of fixing his identity, and that is highly important 
in dealings with land. The provision in the English Bills of Sale 
Act is analogous to the one in the local Statute, and its necessity 
has been upheld by many decisions — 

Bri^s V. Bass, L.R., 3 Q.B., 268 
Jones V. Harris, L.R., 7 Q.B., 157 
Exp. ffooman, L.R., 10 Eq., 63 
Tuian v. Samawr, 3 H. i( K., 280 

(GwTBn, J. — ^I think the intention was to obviate by the amending 
enactment the neeessity for any of these particnlaiu) The words 
of the third clanse of the Act of 1854 validating attestations not 
giving abode of witness, and rendmng the insertion of such 
particular nnneoeasaxy in tbe future, show the force attached by 
the Lfgislatnre to tbe words of danse 7 of tbe Act of 1841. 

Baueaui, far tbe plaintiffa — ^Tfae word ^rei^»ectivelj^ is a most 
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important one in the construotion of the clause, and has been held 
to be a word of severance — 



In re HodgsovCs trusts^ 1 E. & J., 178. 

The fact of the schedule not containing the particulars provided 
for by the clause 7 of the Act of 1841 supports the argument 
that those particulars should be given ''as far as may be 
possible.'' The registration is not of the facts, but of the 
deed itself. In the English Bills of Sale Act the words 
" in such manner as the same are mentioned in such instruments 
respectively " do not concur, and the deed and memorial have both 
to be registered. The analogy^ therefore, will not hold good 
(GwYNNB, J. — I understand that the Registrar-General exercises 
judicial functions. He has a power of refusing to endorse his 
certificate, and although an uncertified memorial may be registered, 
yet if the certificate is given, it validates the memorial to which it 
refers.) Then as to the necessity for identifying a witness the 
point is not tenable, as under the clauses 5 and 6 of the Act of 
1841 the necessity of a witness at all is obviated. The object of 
the Amending Act was to correct variances between the deed and 
the memorial. (Gwynnb, J, — I believe the true solution of the 
difficulty is that the Legislature intended to draw a distinction be- 
tween wills and other instruments, witnesses only being essential in 
the case of the former, but the draftsman of the Amending Act has 
not clearly conceived their views on this point.) The Court must 
construe the Act according to its plain grammatical meaning — 

Gough V. Everard, 2 H. & C, 1 

But irrespective of the construction of the law on this point, the 
plea is bad in form, as it does not set out in full the words of the 
clause of the Act of 1841, under which the defendants seek to 
invalidate the plaintiffs mortgage ; and also that by not denying 
the certificate of registration, it admits that such registration was 
good, as the certificate is conclusive evidence under clause 23. 



.^- -^ 
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Barlow^ in reply. — The certificate of registration is only evidence 
of such registration, and neither in law nor equity is it incumbent 
on a defendant to plead evidence. But by clause 4 of the Act the 
memorial is the thing registered, and the certificate is no part of 
the registration, but merely evidence of it. The word '^ instru- 
ments " must be taken to include all deeds contemplated by the 
Acts as capable of registration. (Gwynne, J. — I cannot but think 
that the Legislature are too fond of making certain things conclu- 
sive evidence. It is a most dangerous practice, and must necessarily 
lead to strange and extraordinary consequences.) As to the cor- 
rectness of the deed registered, all the Registrar does is simply to 
compare the deed and memorial, and, if they coincide, then he 
gives his certificate. It is no part of his duty to see that all the 
requisitions of the Statute have been complied with. As to the 
word " respectively," it must be construed as meaning " each " of 
the instruments mentioned in the clause. (Gwynnb, J. — I am of 
opinion that the construction rests on the word ** instruments." If 
the word " will" had been used in clause 3 of the Act 19 of 1854, 
the intention of only rendering witnesses necessary in the case of 
wills would have been clearly established, but the word " instru- 
ment " is a generic term, which is applicable to all kinds of deeds.) 
That construction is not tenable, because the legislature would 
then in the Act of 1854 have said it was unnecessary to do that 
which was never a necessity. 

Gv/r, ad, vult, 

22 July— 

GwYNNB, P.J., now delivered judgment as follows :-^In this 

« 

case the defendant, Mr. Scott, has met the plaintiff's bill with a 
plea, and I am bound on the present occasion to take the plea, and 
the bill, so far as it is not contradicted by the plea, to be true. 
The bill states that by an indenture of the 10th of December, 1859, 
made between John Bowden, of Penola, innkeeper, of the one part, 
and Allan Clark Coleman, of the same place, of the other part^ the 
said John Bowden did grant and convey unto the said A. C. Cole- 
man and his heirs certain allotments in the Township of Penola, 
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by way of mortgage, to secure the payment of £858 Ts. 6d. and 
interest ; that the said indenture of mortgage was duly registered 
in the Registration Office on the 23rd day of December, 1859, and 
that the whole of the said principal sum of £858 7s. 6d., with a 
considerable sum for interest thereon, is now due and unpaid; 
that the said John Bowden, by an indenture dated the 27th of 
December, 1859, purported to convey to the defendant, George 
Byng Scott, certain portions of the land comprised in the said 
indenture of mortgage ; and that the said Bowden, by an inden- 
ture dated the 27th December, 1859, purported to convey to one 
John Manan WooUey certain other portions of the land so com- 
prised in the said mortgage deed ; that by certain deeds and acts 
in the law (in the bill set out) the premises conveyed to Woolley 
became vested in the said defendant, G. B. Scott ; that the said 
A. 0. Coleman died intestate on the 26th October, 1863, leaving 
his wife, the plaintiff, Helen Jane, him surviving, who afterwards 
intermarried with the other plaintiff ; and that letters of adminis- 
tration of the estate of the said A. C. Coleman, on the 24th of 
August, 1869, were granted by the Supreme Court of South 
Australia to the plaintiffs ; that the defendant, George Coleman, 
is the eldest son and heir-at-law of the said A. C. Coleman ; that 
the defendant G. B. Scott, on or about the 24th of October, 1872, 
did apply to the Real Property Commissioners to have the lands 
comprised in the said indenture of the 27th of December, 1859, 
and which had been, or purported to have been, vested in the 
defendant G. B. Scott and his heirs, brought under the provisions 
of the Real Property Act, 1861, and for this purpose had signed 
and filed an application in writing in the form required by the said 
Act ; that such application was passed by the Lands Titles Com- 
missioners, and that notice was given in the South AttatrcUian Gazette 
to the effect that a certificate of title of the said land would be 
issued to the said defendant on the 7th December, 1872, unless a 
caveat was lodged in the meantime ; that the plaintiffs on the 1st 
of November, 1872, lodged a caveat with the defendant, Walter 
Boyd Tait Andrews, forbidding such land to be brought under the 
said Act. The bill prayed that the lands vested in the defen- 
dant G. B. Scott ought to stand as security for the moneys secured 
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by the said mortgage, for an injunction restraining the bringing of 
the same lands under the Real Property Act, and for an account. 
The plea sets out the defendant Scott's title as in the bill alleged ; 
avers that the conveyances to the defendants, Scott and WooUey, 
respectively were duly registered under the Registry Acts in force 
in the said province on the 3rd January, 1860 ; and avers that at 
the time of the registration of such conveyances the plaintiff's in- 
denture of mortgage was not duly registered according to the said 
Acts, or the laws of the said province, in that the said indenture of 
mortgage was attested by one witness only, and the only memorial 
of the said indenture brought to the Registry Office for registration 
of the said indenture of mortgage did not contain the addition of 
the said witness to such instrument as required by the said Act. 
The objection to the plaintiffs' indenture of mortgage as respects 
its attestation by one witness only was given up, so that the only 
question remaining is as to the effect of the omission in the 
memorial of the addition of the witness. Putting the question 
raised on the Registration Act, No, 8 of 1841, aside, the mort- 
gage to plaintiffs being prior, in point of time, to the conveyances 
. under which the defendant Scott claims, these latter conveyances 
would be subject to the plaintiffs' rights under the mortgage deed. 
By the second section of the Act (No, 8 of 1841, 5 Vict.), it is 
provided that all deeds, conveyanceSy . . . which shall here- 
after be made or executed . . . of or concerning any lands, 
tenements, or hereditaments in the said province • « « may 
after the commencement of this Act be r^;istered in such manner 
as is hereafter directed ; and that every such deed, conveyaoee, 
. • . that shall at any time after the 1st of Mareh next be 
made and executed shall be adjudged fraudulent and void at law 
and in equity against any subsequent purchaser for or upon 
valnaUe consideration, unless such memorial thereof be registered 
as fay this Act is directed before the roistering of the memorial of 
the deed or ecmveyanee under which such subsequent purchaser 
shall claim. The 4th secticm provides triat all InMtrumeuts, except 
as therein provided, shall be registered by uunnf/risd brought to the 
■aid Registry 0£ce together with such innrument, and tb«; Kegi^t- 
trar-Genenl cr his deputy shall exaiuine and compare the memorial 
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with the instrument, and shall, if he finds the same oorreot, endorse 
a certificate on such instrument that he has so examined the 
memorial thereof, and finds it to be correct. The 7th section pro- 
vides for the contents of the memorials, and requires, inter alia 
(according to the construction put on it by defendants' counsel), 
the names and additions of all the witnesses to such instrument, 
and the places of their abode. The 8th section provides that if 
the Registrar-General shall find any inaccuracy in amemorial he may 
refuse to certify the same as correct, but shall nevertheless file the 
same if the party presenting shall so request, and that it shall have 
such effect only as the Supreme Court shall determine. And by 
the 2drd section it is enacted that the Registrar's certificate shall 
be deemed conclusive evidence of the correctness of any memorial 
of any such instrument in every case where the correctness thereof 
is certified as to such matters and things mentioned in such 
memorial as are required by this Act to be specified therein. Now 
the point which the defendant intends to show by his plea, and 
upon which be wishes to rest his defence, is that the memorials of 
his conveyances were registered before the registering of the 
memorial of the plaintiffs' mortgage, and therefore the plaintiffs' 
mortgage is fraudulent and void as against the conveyances, by the 
effect of the 3rd section of the Registration Act, No. 8 of 5 Vict., 
1841. He does not mean that the conveyances were in point of 
fact registered before being mortgaged, for it appears by the record 
that the mortgage was in fact registered on the 23rd December, 
1859, whereas the conveyances were not registered till 3rd January, 
1860 ; but he insists that in consequence of a defect in the plain- 
tifis' memorial the registration of the mortgage was of no legal 
effect 3 that, in point of law, the mortgage was not registered with- 
in the meaning of the Act. The particular defect he insists on is 
that the memorial does not contain the addition of the attesting 
witness to the mortgage, as required by the 7th section of the Act ; 
that it does not appear whether the witness was a labourer, an 
esquire, or what else. So that it appears to me the question I have 
to consider is. Does the plea sufficiently show that the registration 
of the defendants' conveyances was regular and proper under the 
Act, and also that the registration of the plaintiffs' mortgage was 
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by the effect of the omission of the addition of the witness in the 
memorial so defectiye as to have no legal effect whatever as a regis- 
tration f It is to be observed that although the plaintiffs allege in 
their bill that their mortgage was duly registered, yet it was not 
necessary that they shoald have made any such allegation. The 
question of registration arises alone from the plea. Then it appears 
to me that the defendant should have averred with greater particu- 
larity his compliance with each step required by the Act to consti- 
tute due registration, and that it is not sufficient simply to aver, as 
he has done, that his conveyances were duly registered ; for from 
anything that appears from his plea to the contrary, hii memorials 
are open to the same or much greater objections than he by his 
plea raises to the plaintiffs' memorial. Again, registration founded 
on incorrect and defective memorials is not necessarily void or in- 
operative. The Registrar-General may certify to the correctness, 
and that certificate would be conclusive evidence as to the question 
whether the memorial contains such matters and things as are 
required by section 7 to be specified therein. So that if the 
memorial of the plainti£&' mortgage was certified by the Registrar- 
General as correct, it would be an equally valid memorial as if it 
had the addition of the witness specified therein. I think, there- 
fore, the plea ought to have negatived the fact that the Registrar- 
General gave his certificate as to the correctness of plaintifOai' 
memoriaL The plea being defective in the points I have pointed 
out, it must be overruled, and the defendant, Mr. Scott, must pay 
the costs. 



Pita overruled. 



V 2 
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Hanson, C.J., Gwynnb, J., Wearing, J.] [Common Law. 

16 July, 1873. 
Hart v. Stratton and Others. 

BEAL PROPERTY ACT OF 1861, Clause STl, -—Mortgagor- 
Tenant or occupier — Distress, 

A mortgagor in possession is not a tenant or occupier within the 
meaning of clause 67 of fhe Real Property Act of 1861. 

Demurrer. 

The action was illegal distress, brought by the trustees in the 
assigned estate of H. L. Durieu against the trustees of the 
Adelaide District of the Ancient Order of Foresters. The defen- 
fendants were mortgagees under the Real Property Act of 1861, 
and under clause 57 had distrained on the mortgagor in possession 
(Mr. Durieu) for interest- money in arrear, and pleaded that a 
mortgagor in possession was " a tenant or occupier " within the 
meaning of the clause. Section 57 provides as follows : — 

" Besides his remedy against the mortgagor or encumbrancer, every 
mortgagee or encumbrancee shall be entitled, after the principal sum, 
interest, annuity, or rent charge, shall have become in arrear for twenty- 
one days, and after seven days have elapsed from the date of application 
for the payment thereof to the occupier or tenant, to enter upon the 
mortgaged or encumbered land and distrain and sell the goods and chat- 
tels of such occupier or tenant, and to retain thereout the moneys which 
shall be 80 in arrear, and all costs and expenses occasioned by such 
distress and sale : Provided that no occupier or tenant occupying such 
land shall be liable to pay to any mortgagee or encumbrancee a greater 
sum than the amount of rent which at the time of . making such distress 
may be then due from such occupier or tenant to the mortgagor, or en- 
cumbrancer, or to the person claiming the said land under the mortgagor, 
or encumbrancer and any amount so paid shall be held to be pro tanto in 
satisfaction of such rent.'* 

J. Downer^ in support of demurrer. — Under the Real Property 
Act a mortgagee has no legal estate, and could not distrain ; tlie 
Legislature, therefore, inserted this clause to put him in the same 
position as a mortgagee under the old system. The remedy in section 
57 is stated to be in addition to the remedy against the mortgagor. 



1873. S. A. LAW REPORTS. 85 



SuPBEHE Court. Hart v. Stratton and Others. Common Law. 

The mortgagor is certainly not a tenant, nor is he an oooupior 
within the meaning of the section, seeing that the proviso at the 
end limits the distress to the rent due to the ** mortgagor " from 
the tenant or " occupier." 

Stowy Q,C,y in support of the plea. — The clause was inserted»for 
the benefit of mortgagees, giving them the same remedies as at 
common law. The intention was that a summary and facile means 
might be provided for recovering moneys in arrear under mortgage^ 
and if the Court thought such a construction could be put upon it, 
they would give the mortgagees the benefit of it. Under clause 56 
the mortgagee's remedies are set out, and the first word '' besides '' 
of the clause 57 would imply that what is therein contained is an 
additional protection to their interests. There is a broad distinction 
between an occupier and a tenant, and a mortgagor In possession 
of the encumbered premises must be construed to come under the 
definition of '* occupier." The proviso at the end of the clause was 
for the protection of third parties who might be in the occupation 
of mortgaged premises being rendered liable for a greater amount 
than they wane justly indebted to the mortgagor The wording of 
the clause, too, shows that it was not intended to apply i/f rent 
only, but to moneys doe under the mortgage, the word ** interest ^ 
being used. 

Havbos^, C.J. — ^Tbere is some difficulty as U^ the mearifug of the 
word ** <»eca[Her," but I do not think it can be eonstruiod to extend 
to a mortgagor in poveflsion. 

GwmrK, J. — I eoostroe the chkJom to mean that a Unsknt or 
occupier paTii.g rent may be noflenA liable t>> the etteut of his 
liability to the nwrtzsj^'^r after wfjxe jqt^^ to h'ua \fj *Jkte 
mort^iaeeL Ucder the oA %%^Af:u* the n^ortjetjcor^ is^tenulj 
admits hrrrfi^lf xeoaaxX of xhe u^^^Xp^'^^f l>vt *Jub fi^ad Fr-v^^erty 
Act only ^es an eq-jruu:^ e^^Utt^, ioA then vt &v U:^^ t^AsOi^/u 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Matrimonial. 

16 July, 1873. 
Dunn v. Dunn. 

PETITION,— Reduction of AUmony-^DepreeiaHon of Property. 

Depreciation of the value of a respondenfa property is not a 
sufficient ground for reduction of alimony. 

Petition for reduction of alimony. 

From an affidavit of the petitioner it appeared that the value of 
his property had considerably depreciated ; that his income had 
diminished to £156 a year ; and that he was seventy years of age. 

Andrews, Q,C., for petitioner. — (Hanson, C.J. — Have you any 
authority to show that speculative losses are a just ground for 
reducing alimony T) The most the respondent could be called on 
to pay was half his estate, even when part of the property came 
from the wife, which was not so in this case. It is a question of 
failure of faculty, and in considering it the Court are in exactly 
the same position as when the original cause was tried and the 
alimony granted. If it could be shown that it would be a public 
benefit the alimony would be reduced, as in the case of a peer of 
the realm to allow of his maintaining the dignity of his office ; and 
a public injury would result if the respondent was brought to the 
Destitute Asylum. The Court is not to punish the vice, but to 
settle the point as to faculties — 

Cook V. Cook, 2 Phill., 44. 

I ask that the alimony be reduced one-half. 

Stow, Q.C., for respondent was not called upon. 

Hanson, C.J. — There has been no case cited showing that an 
order for alimony would be varied. Upon the grounds assigned, 
and in the absence of express authority, the Court are of opinion 
that a simple fluctuation in the value of property is not sufficient 
to justify a reduction. 

Petition dismissed. 



1873. S. A. LAW REPORTSL 87 



SUPBSME COUBT. SUCKLINO AND OTHBBS V. STANLEY. EQUITY. 



GWYNNK, J., PrIUABY JUDOE.] [EQUITY. 

1 AND 22 July, 1873. 

SUOKLINQ AND OTHERS V. STANLEY. 

WILL,— Construction — Money. 

A testator made his will as follows :—** Oct 26, 1871. Edw, 
Section in Oawler. Fred Section oposit Court House, Mrs. 
Bathurst Ooble Cotage . . . Kate pianno and all her mother* s 
jewellrtfy and £300 — any one ding. The money to he dyedered 
amongst them , . . In event of Mrs. Bath marrying one-half 
of her money to go to the youngest hoy , . ." The testator 
died possessed of considerable personal property, hut no 'money,* 
On the marriage of the testator* s widow^ 

"Held— That the term ** money ** included all the residuary personal 
estate of the testator; and that such personal estate was to be 
divided into four equal parts — one of such parts to go to Mrs. 
Suckling and the testator^s youngest son, Senry, in equal shares, 
and the remaining three parts to be equally divided amongst his 
sons Edwin, Frederick, and Kate ; and that such shares became 
absolutely vested upon the death of the testator, subject, however, 
as regards the widot9*s share, to the interest thereon of the youngest 
boy upon her marriage. 

Special case brought under Part VI. of the Equity Act of 1866, 
for the opinion of the Court on the construction of the will of the 
late William Lloyd Bathurst, of Riverton, licensed victualler. The 
plaintiffs were deceased's widow and children, the devisees under 
the will ; the defendant Mr. Frederick Stanley, of Adelaide, wine 
merchant, was the executor. There was no issue raised, the 
parties only desiring the opinion of the Court as to the proper 
distribution of the estate. 

The facts were as follow : — On or about the 27th October, 1871, 
William Lloyd Bathurst died, leaving a will as follows : — " Oct 26 
1871. Edw. Section in Gawler. Fred Section oposit Court House. 
Mrs Bathurst Goble Cotage with the Boxy piece of grond oposit 
Schulting Kate piano & all Her Mother's Jewellry and £300 — any 
one ding. The money to be dyided amongst them. The servants 
to be paiy their wages with £3 Martin to receive The Sum of Ten 
Pounds Messrs Johnston and Fumess an4 Mr. Stanley To be my 
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Executors In event of Mrs. Bath marrying one half of Her money 
to go the youngest Boy. There are a lot of deeds in the Kapunda 
Branch E. S. A. Bank To be left with the Manager & to Be given 
away By the Executors amongst etc Family. I Guy my gun to 
Fred W. L. Bathurst Jno G. Wilson Henry Tratham." Probate of 
the will was granted on the 3rd November, 1871, to the defendant, 
Frederick Stanley, Mr. Furniss having died before the testator, and 
Mr. Johnston having renounced. The deceased left him surviving 
his second wife Mary, three children — Edwin, Frederick, and Kate 
by the previous marriage, and a son, Henry Christian, the issue of 
his second marriage, all the children being still under the age of 
twenty-one. After payment of the testator's debts, funeral and 
testamentary expenses, there remained a considerable amount 
of personal estate, consisting of leasehold property, stock-in- 
trade, furniture, and uncollected book debts, but no money 
came to the hands of the executors. The widow had 
since married Martin Suckling, licensed victualler of Riverton. 
The questions submitted to the Court were — (1) whether the 
defendant, Frederick Stanley, should proceed at once to convert 
the testator's leasehold property, stock-in-trade, furniture, 
fixtures, and uncollected book-debts into money; (2) whether, 
after payment thereout of the legacy bequeathed in the will 
to Kate Bathurst, the residue of the money arising out of such 
conversion as aforesaid, together with the ready money, should be 
divided between and amongst Mary Bathurst (now Mary Suckling) 
and Edwin, Kate, Frederick, and Henry Christian Bathurst in 
equal parts or shares according to the Statute of Distribution ; 

(3) whether one-half the sum thus coming to Mary Suckling 
should be deducted for the benefit of her son, Henry C. Bathurst ; 

(4) whether the shares were vested in the parties absolutely, or 
whether they should be settled on them respectively for life, with 
remainder to the survivor or survivors of them. 

Stevenson^ for the plaintiffs. — There is no issue raised, all parties 
being willing to submit to the opinion of the Court as to the proper 
mode of distributing the estate. The particular point for the con- 
sideration of the Court is as to the construction of the words ''any 
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one ding. The monej to be divided amcrngst them." I submit 
that the word ''money" should be made to apply to all the 
personalty. There is no contest as to the realty, and in fact no 
money came to the hands of the executor. The Ck>urt may 
reasonably infer that a reference was intended to all this estate 
not specifically devised — 

Priehard v. Priehard, L.R., 11 Eq., 232. 

On the point submitted to the Court as to whether the shares 
under the will vested in the parties absolutely, or whether they 
should be settled on them respectively for life, with remainder to 
survivors of them, I ask the Court to construe that a joint tenancy 
was created. The word ''among" being a word of severance 
would operate to create a tenancy in common in distinction to a 
joint tenancy. When the words " any one dying " were used the 
question is whether that referred to the death of any of the 
devisees before attaining the age of twenty-one years, or dying 
without Issue. The words " without issue " might be supplied by 
the Court in construing the will — 

AbboU V. MiddUUm, 7 H.L. Cases, 68. 

It manifestly was not intended to refer to decease prior, to that of 
the testator from the circumstances under which the will was 
made. A joint tenancy would meet the views of the parties, and 
I think do substantial justice. 

Fenny for the executor, i4>peared to submit to the opinion of 
the Court 

Cur. €uL vuU, 

GwYNNE, Primary Judge, now delivered judgment as follows : — 
This was a special case stated for the opinion of the Primary 
Judge: Wm. lioyd Bathurst, late of Riverton, in this province, 
deceased, made his will as follows: — "October 26, 1871.— £dd, 
section in Gawler ; Fred section oposit Conrt-House ; Mn. 
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Bathurst, Goble cotage, with the boxy piece of grond oposit 
Schulling ; K^te, pianno and all her mother's jewellry and £300 
auy one ding. The money to be dyederd amongst them. The 
servants to be paiy their wages with £3 ; Martin to receive the 
sum of ten pounds. Messrs. Johnston & Furness and Mr. Stanley 
to be my executors. In event of Mrs. Bath marrying one-half of 
the money' to go to the youngest Boy. There are a lot of deeds in 
the Eapunda Branch E.S.A. Bank to be left with the Manager, and 
to be give away by the executors among the family. I give my 
gun to Fred." The testator died on October 27, 1871, and the will 
was proved by the defendant alone (the other executors having 
renounced) on November 23 ,1871. The testator left his wife (the 
plaintiff, now Mrs. Suckling), two sons, the one named Edwin and 
the other Frederick, and a daughter named Eate. There, how- 
ever, were the testator's children by a former wife ; also a son, 
named Henry Christian, by his said wife Mary. The said Mary 
Bathurst has, since the decease of her said husband, married the 
plaintiff, Martin Suckling, who is a licensed victualler at Riverton. 
Besides the land, house, and money, and things enumerated and 
described in the will, and thereby specifically devised and 
bequeathed, the property of the testator consisted of a considerable 
amount of personal property, including furniture and fixtures, 
valued at £612 16s. ; stock-in-trade, £420 9s. ; leasehold property, 
£250 ; book-debts, £601 8s. 9d. ; promissory -notes and accep- 
tances, £105 ; but no money, either in his house, at his banker's, 
or elsewhere. The principal question raised for my consideration 
seems to be what construction is to be put upon the words in the 
will — " The money to be divided amongst them." Did the testator 
use the word money in its strict and proper sense as indicating 
money in his house and money at his banker's, or did he mean a 
disposition of all his property or money's worth not specifically 
devised or bequeathed by his will 1 In its popular sense the term 
money is often used as signifying property in general ; so in the 
civil law — " Pecunia verhum non solum pecuniam numeratam com- 
plectitu/r, verum omnem omnim pecunicMn^ hoc est, omnia corpora : 
nam corpora quoque pecunice appellatione contineri, nemo est qui 
amhigety — Dig. lib. 50, tit. 16, 3, 178. And a numerous class of 
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cases decided in the English Court of Chancery establish the pro- 
position that the term money may be so used in a will as from the 
whole context to show that the testator meant it to pass stock and 
other personal estate. It is only necessary to refer to the case 
cited by the learned counsel, Mr. Stevenaon — Prichard y. Priehard, 
L.R., 11 Equity Cases, 232 — in support of that assertion. There 
is howcYor, the case of Lotoe y. ThomtM, 5 De6., M. & G., 315, 
when Lord Justice Knight Bbugb held — by the words " I do giYe 
and bequeath to my brother John Thomas the whole of my money 
for life, at his death to be diYided between my two nieces Rebecca 
and Mary Lowe," with a limitation to the longest liYer of them — . 
only money in its correct and proper sense passed. Of course 
where a will contains a residuary bequest the word money would 
be construed more strictly, but neither in Lowe y. Thomas nor in 
the present case is there any clause. But Lord Justice Knight 
Bbucb speaks rather as a man acting under the tyranny of rigid 
technical rules than as one exercising his own clear judgment. He 
quotes a well-known passage from the Digest — " iVbn (diter a signir 
ficatiene verhorum recedi oportet qua/m ctim manifestum 48t aliud 
sensisse testaiarem " — applies it to the case before him, takes for 
granted that the testator in that case had not by the context im- 
pliedly declared that he employed the word money otherwise than 
in its primary and limited meaning, and decrees accordingly. But 
this great and learned Judge adds, showing that he was not satis- 
fied at the conclusion he felt himself compelled to adopt, these 
remarkable and significant words — " That this lady (the testatrix) 
herself, if she could be appealed to, would not OYcrrule the judgment 
which I am now giYing I am not clear, but the numerous class 
of persons who, in wills and otherwise, speak as if the office of 
language was to conceal their thoughts, haYe no right to complain 
of being taken to mean what t heir language expresses. " In declining 
to follow. Lowe Y. Thomxis^ I haYe great comfort from the words of 
Vice-Chancellor Malins, who in Pricliard y. Prichard, speaking of 
that case, says : — " I cannot say that I understand upon what 
grounds the decision was based ; and if the case had been argued 
before me I should certainly have come to a different conclusioB." 
The testator, in the case before me, uses these words : — *' The 
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money to be divided between them.'' Between whom 1 Between 
his wife, then Mary Bathurst, his two sons Edward and Frederick, 
and his daughter Kate. The youngest boy, Henry Christian, does 
not participate in this division, but we have this passage in a subse- 
quent part of the will *. — ** In event of Mrs. Bath (Bathurst) 
marrying, one-half of her money to go to the youngest boy." 
There is no doubt as to the objects of the testator's bounty, but it 
is the subject alone on which I can have any doubt. " The money ; " 
but he had no money — that is in the proper and strict meaning of 
the term — and I do not think he intended to die, as respects the 
great bulk of his property, intestate. I am therefore forced to the 
conclusion that he used the term money to signify property 
generally, and that by its force the whole residue of his personal 
estate passed. I think the respective shares of the three elder 
children became absolutely vested in them from the death of the 
testator, and that the share of Mrs. Suckling vested in her, subject, 
however, as to one-half of it to be divided in favour of the youngest 
boy on her marriage — an event which has happened. The 
executor must realize the personal estate of the testator, and 
apply it as directed by the will, taking the above construction as 
his guide. Of course he will hold half of Mrs. Suckling's share for 
the youngest boy, Henry Christian. It would probably be well 
that the shares of the infants should be paid into the Court. 
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Hanson, C.J., Gwynne, J., Wearing, J.] [Common Law. 

24 July, 1873. 
Letohfobd and Another v. Fbatne. 

JEJBCTMBNT,—Morigage--MUde9<mptum, 

1% tjeetmetU hy mortgagtse againtt mortgagor the loiter eet up that 
the actum would not lie in coneequence of a miedeeeription in 
the property conveyed. It woe ehown thai at the time of the 
mortgage the defendant uxu poeeeeeed of one piece of land only, 
the subject of the preeent aetionf which before making the mort' 
gage he pointed out to the mortgagor as the property to he mort- 
gaged^ that thia piece of land had been conveyed to him under 
the tame description as that contained in the mortgctge, a/nd that 
by deed of confirmation executed in favour of the plaintiffs the 
original vendor to the defendant had identified the property. 

Held — Jlkat the plaintiffs were entitled to recover. 

The facts were as stated in the head-note. 

The action was tried on November 13, 1872, before Sir R D. 
Hanson, C.J., when a verdict was entered for the plaintiff 

A rale fUgi for a new trial having been obtained, 

IngUby now moved that the rule be made ahmAate. 

Stow, Q.C., and IToy, (?.(7., nffj^esared to show eaiue. 

Hanson, C^. — ^Tbe Court will first bear defendant's coansel in 
support of the rule. 

Ingldnf and BouoimmU in support of the rule.— There are two 
points to be considered, viz., what was the true er/nstnurtioii of the 
deed per m; and then, what parol evidence was admissible to 
exphun it. On the first there orrjld not be two esstem arjd two 
western qu2iTten to an a^re ; f<>r, aMMtiixun^ that t// be the eaae^ if 
a man were pMseuKd of a U/wu aerer, aiid he wAl part of it, whidii 
he descri^jed itk the ca^t^era Ujf/^.j, \k»H e^^nvejM^!?*; vo^y] \^ WjA 
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for uncertainty. By conveying the eastern quarter he either con- 
veys the whole eastern moiety or nothing. No evidence would be 
admissible to show what the intention was — 



Preston on Abstracts ; 

and as to the recital, that could not be held to carry the point 
of description one iota further. But the defendant's position is 
most conclusively supported by the definite article " the " being 
used. The words are the eastern moiety, not cm eastern moiety, 
and it cannot reasonably be contended that a portion only of the 
eastern half of the acre was intended to pass, and parol evidence 
cannot be given of what is not in itself ambiguous 

Hanson, C.J. — The Court hold a very decided opinion that the 
defendant's position is untenable, and we hardly think it is 
necessary ts carry the case further. The rule must be discharged. 
That which the defendant convoyed was indentical in description 
with the land conveyed to him by Chapman; and the deed 
executed by Chapman, taken in conjunction with the evidence, 
shows it to have been the same property as that mentioned in the 
mortgage to the plaintiffs. 

GwTNNB, J. — I am of the same opinion. 

Wearing, J., concurred. 

Bute discharged. 



1873. S. A. LAW REPORTS. 98 



a.»..^* n^wT^™, S B>AK ON BSHALF OF HiMSILF AND ( Hoititv 

SUPMME Court. ^ qthers v. Daly and Anothkb. 1 *^^"^' 

GWYNNB, J., PBIMABT JUDGB.] [EQUITY. 

1 August, 1873. 



BbAN on BBHALF of HlMSBLF AND OtHBBB V. DaLT AND 

Anothbr. 

SQUITT ACT of 1866-7.— JKufet—^Vme for appearance— Several 
defendafUi, 

Of two defendant A and B, A rended at Adelaide, and S ai a 
Pittance of more than 200 milee. A writ of eummons endorsed as 
the bill of complaint required A to appear within eight days, and 
B within sixteen days. 

Held — Thai the writ was quite regular in providing two distinct 
periods for the appearance of A and B, 

Thb facts being as stated in the head-note, 

Inglehy now moved that the writ of summons endorsed on the 
bill of complaint in this cause be set aside, and the service thereof 
on the defendant, D. D. Daly, be ordered to be discharged with 
costs. The motion arises on the construction of Rule 3, cap. V., 
of the Equity Act, 1866-7, as to service of bill, and appearance 
thereto. The rule says — " .... but where the defendant (or 
any defendant, if there be more than one) resides above 100 miles 
from Adelaide the number of days shall be twelve, or where any 
defendant resides above 200 miles from Adelaide sixteen days." . 
. . . The writ is irregular on the face of it, as there are not two 
distinctive times provided by the rule for the appearance of the 
different defendants in one suit. The clear construction is that if 
any one of the defendants in a cause resides more than 200 miles 
from Adelaide, not only himself but all his co-defendants have six- 
teen days in which to appear. The rule is founded on the practice 
at common law, and is purely local, there being no analogous 
provision in the practice of the English Chancery Courts, and the 
practice with regard to the service of several defendants at common 
law bears out my contention. (Gwtnnb, J. — I am certainly against 
the learned counsel. I think the common sense grammatical con- 
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struction of the rule is that defendants resident in Adelaide shall 
have a certain time to appear, wjiile those living at a long distance 
shall have an extension of such time. The use of the singular verh 
"resides," and of the word " any," confirms me in this view.) 

Way, Q,C,, for the plaintiff. — The motion, then, will be dismissed 
with costs, I presume. (Gwtnnb, J. — I hardly think I will give 
costs, as there is certainly an ambiguity in the wording of the 
rule.) I will ask that it may be a term of the order that the 
plaintiff be allowed to enter an appearance for the defendant mmc 
pro tunc. The requisite affidavits were filed yesterday, but the 
Master declined entering the appearance pending this motion. If 
the plaintiff were not allowed to do this, he will lose the costs of 
the affidavits, while the defendants' position will not be in any way 
prejudiced by the plaintiff entering the appearance. 

Inglehy^ contra. — The defendant having entered a conditional 
appearance, it will be taken to have the effect of an appearance in 
the ordinary course. 

Way^ Q.C. — The defendant was not at liberty, under the 
circumstances, to enter a conditional appearance, but was bound to 
abide by the practice. 

GwTNNE, J. — The motion will be dismissed without costs, the 
plaintiff being at liberty to enter an appearance for the defendant 
nunc pro tunc. 

Motion dismissed without costs. 
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GwYKNE, J., Primary Judqe.] [Equity. 

3 June and 5 August, 1873. 
Gale v. Matthew and Others. 

A testator devxMed and bequeathed his residuary estate to trustees as 
foUows : — ** After the decease of my said wife, upon trust to sell and 
convert the same into money. . . . and to pay and divide the moneys 

to arise from such sale and conversion into money 

unto and amongst my said son J, J, M,, my said daughter 
J. M, A, Q., and such of the children of my said daughter as shall 
he living at the time of the decease of my said urife^ and my said 
nieces L, H. B., E, J, W,^ and M, W., equally share and share 
alike. 

The testator left three grandchildren, hut no nieces ansnoering the 
above description. 

Held — That testator* s intention was that the residuary estate should he 
divided per capita amongst the three grandchildren and the children 
of the said daughter who should he living at the death of testator* s 
wife. 

Special case for the opinion of the Court, stated under the 23rd 
section of the Imperial Act of 1866, in pursuance of leave granted. 

The facts being as stated in the head-note, 

IngUhy, for the plaintiff. The literal construction of the will, 
limiting the distribution of th4% property to " the time of the decease 
of my said wife and my said nieces, L. H. Bell, E. J. White, and 
Mary White,** must be adhered to. There is no law against a 
person's tieing up his property for as long a period as he likes. 

Boucaut, for the defendant W. Gale, jun., and for the trustees. — 
Such a construction as that is absurd, and could never have been 
intended by the testator. If that had been the intention of the 
testator he would have said '' at the time of the decease of the last 
surviving of my three nieces.'' As it stands, it would imply that 
all three were to die simultaneously. The proper construction is 
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that the distribution should take place *' on the death of my said 
wife '" and the words " equally share and share alike/' show that 
the residuary estate was to be divided into as many parts as there 
were beneficiaries, who were to take per capita. 

Inglehy. — I was not aware that my learned friend was going to 
propose that the property should be divided per capita.. The 
division of a residuary estate when devised in such a manner must 
be per stirpes — 

Davis V. Bennety 6 L.J., N.S., 616. 

Barlow, for the defendants Jas. Jno. Matthew, and Isabella Gale 
— The Court, whatever opinion it may entertain of the common 
sense or caprice of a testator, will always endeavour to discover the 
primary and ordinary interpretation of the instrument, nor will it, 
where there is a plain meaning conveyed, depart from the words of 
a will — 

Attorney-General v. Drummond, 1 D. <fe W., 1353 ^^^ 
Bent V. Cullm, L.R. 6 Ch. Ap., 235. 

If Mr, Boucaut^s argument were to prevail^ and the literal con- 
struction departed from, the word ''nieces" must be expunged. 
Twice in the will the testator uses the word " nieces '' to describe his 
granddaughters ; and if his words were to be departed from at all 
'' nieces " must be struck out, and the devise become void — 

Thomas v. Thomas, 6 T.R., 671 

Grant v. Grants L.R., 2 P. <fe D., 8, and L.R., 5 C.P., 380. 

The proper construction is, that the property^ should be divided 
into three equal parts, one-third going to the son, J. J. Matthew ; 
one-third to the daughter, I. M. A. Gale; and the remaining third 
to the children. 

Inglehy^ in reply. ^ 

Cur. ad. wit. 
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5 August — 

G WYNNE, Primary Judge, now delivered judgment as follows : — 
Charles Matthew, by his will, dated the 5th day of February, 1867, 
after divers bequests and clauses therein contained, gave, devised, 
and bequeathed all the residue of his real and personal estate to 
Robert Dodgson and William Fergusson, upon trust, as follows : 
— Upon trust to pay the annual rents and profits thereof unto his 
wife during her life for her separate use, and after the decease of 
his said wife, upon trust to sell and convert the same ^nto money 
in such manner as his said trustees or trustee should think proper, 
and to pay and divide the moneys to arise from such sale and con- 
version into money of his said residuary estate, unto and amongst 
his said son John Matthew, his said daughter Isabella Mary Ann Gale, 
and such of the children of his said daughter as should be living 
at the time of the decease of his wife, and his said nieces Lucy 
Hannah Bell, Elizabeth Jane White, and Mary White, equally 
share and share alike. Georgiua Matthew, the wife of the testator, 
died on the 24th November, IS 70. The said Lucy Hannah Bell is 
the daughter of the testator's daughter, Elizabeth, by John Bell, 
her first husband ; and the said Elizabeth Jane White and Mary 
White are her daughters by the second husband John White ; and 
are, therefore, the grandchildren, and not the nieces of the testator 
as erroneously stated in said will. Now, I am of opinion that all 
the children of Isabella Mary Ann Gale participate in the division 
of the testator's residuary estate per capita, and that the class of 
such children is to be constituted by the children of Mrs. Gale, 

who were living at the time of the death of testator's wife, whether 

• 

bom in the testator's lifetime or not. I am further of opinion that 
testator's three grandchildren, Lucy Hannah Bell, Elizabeth Jane 
White, and Mary White, also are entitled to share per capita in the 
fund arising from the residuary estate. Although a testator has a 
right to be capricious if he like, yet I cannot for a moment, in the 
absence of all context, entertain the opinion that it was the inten. 
tion of the testator that the distribution of the fund should be 
deferred until the death of the survivor of Lucy Hannah Bell, 
Elizabeth Jane White, and Mary White, or that their names were 
used in the will merely to fix the term of the distribution. For, 

G 2 
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after the death of the testator's wife, there would be no object to 
which the annual proceeds could be applied, and from such a con- 
struction the shares of James John Matthew, the son, and Isabella 
Mary Ann Gale would in all probability be of no use to them ; at 
any rate, personally. The children of Isabella Mary Ann Gale 
cannot take per stirpes^ she takes her share herself, and they take 
quite independent of her ; there is, therefore, no stirpes from which 
they could take. I assume that there are no persons in existence 
of the napaes Lucy Hannah Bell, Elizabeth Jane White, and Mary 
White, and who are nieces of the testator. If there are any such 
persons answering to the description in the will, no evidence can be 
received to show that the testator meant granddaughters and not 
nieces. 

Inglehy, — I imagine all costs in the cause will come out of the 
estate. 

GwYNNE, P.J. — Oh, yes ; it is a matter in which all the parties 
are interested. 
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gwynne, j., psimaby judge.] [equity. 

22, 25, 29 August, and 1 September, 1873. 

In THE Matter op the Petition op Emily Johns, Wipe op 
Arthur Johns, op Nailsworth, Housebreaker. 

EQUITY ACT^ \9&&-*!.— Primary Jud^g^OH^inal and Statutory 
Jurisdiction — Talfourd*8. Act — Cwttody of Infant Children, 

Sections 7 nnd % of the Equity Act of 1866-7 confer upon the Primary 
Judge the same powers, authorities, Sfc., as are vested in the Lord 
Chancellor in England, hut these powers, S^c.^ refer only to such as 
belong to the original jurisdiction of the Lord Chancellor, and do 
not extend to jurisdiction by virtue of Statutes not adopted in this 
Province. 

The Primary Judge h<u no jurisdiction to make an order under 2 
and 3 Vict., c. 54, Talfourd^s Act, with regard to the custody of 
infant children. 

m 

This was a petition, presented by virtue of the Imperial Statute 
to amend the law with regard to the custody of infants, 2 and 3 
Vict., c. 54, praying that the husband might y>e ordered to deliver 
up possession of the infant children, until they attained the age of 
seven years, to the wife. The Equity Act of 1866-7, which 
empowers the Court of Equity or Primary Judge to do whatever 
acts the Lord Chancellor is authorized to do, was relied upon by 
the petitioner as conferring upon the Court the authority to make 
the order. The arguments and facts beyond those mentioned were 
quite immaterial to the question on which the decision was given, 
the argument for the defence being entirely directed to the merits 
of the case, and the jurisdiction being assumed throughout. 

1 September — 

Gwynnb, Primary Judge, now delivered judgment as follows : — 
On consideration, it appears to me that it would be un- 
necessary if not improper on my part, having formed the judgment 
I have, to express any opinion as to the merits of this case. The 
petition was filed by virtue of Mr. Justice Talpourd's Act, 2 and 
3 Vict., c. 54, and prayed that the issue of the marriage of the 
petitioner and the respondent being under tb^ age of seven yearg| 



• • «•• • •• ,•• • , , 



* ••••• ••• 



• • • 
• • • • 






• • • « ' 






102 S. A. LAW REPORTS. 1873. 



UTT»n«,,« nr^TT^m i In the Matter of the } •vr^rrrmv 

^^P«^MB Court. { petition of Emily Johns. | ^^^^' 

should be placed in the custody of the mother, the father being 
morally unfit to have the charge of them; In England the power 
of the Equity Judges to hear such a petition is undoubted, the wel- 
fare of the children being the guide in the exercise of the discretion 
given by the Statute. At common law, although the Courts have 
in some special cases of cruelty interfered under mandamus, the 
recognized doctrine is that the father has an absolute right to the 
custody of the children, and it was with the view of relieving the 
injury sometimes resulting therefrom that Mr. Justice Talfourd's 
Act was passed. It is, however, a purely statutory power, forming 
one of the host of statutory functions vested in the Lord Chan- 
cellor. The Act mentioned had also been enacted since the foun- 
dation of this colony. There are two distinct jurisdictions exercised 
in equity — the one original, the other purely statutory ; and this 
petition coming before the Court under the Statute, the question is 
whether that particular Imperial Act is in force here. It is not 
pretended that it had been specially adopted ; but it is submitted 
that under sections 7 and 8 of .the Equity Act, 1866-7, it was 
incorporated into our law by implication. The tenor of the 
sections referred to was to invest the Primary Judge with all the 
powers exercised by the Lord Chancellor in England. I cannot, 
however, conceive that it was intended thereby to include all 
statutory as well as original jurisdiction ; that by those clauses 
the Legislature contemplated introducing a mass of Imperial 
legislation. The fallacy of it will be shown by the fact that in 
. England, under 3 and 4 Vict., c. 90, the Lord Chancellor has the 
charge of all criminal children, and can place them in the custody 
of whomsoever he thinks fit ; but the contention that the Primary 
Judge has a similar jurisdiction would be in direct opposition to the 
local destitute laws. I am therefore of opinion that the Statute 
under which the petition has been filed is not in force in the 
colony, and therefore I can make no order in the matter. I 
cannot but think, however, that It is expedient that the powers 
of the Lord Chancellor in these cases should be vested in the 
Primary Judge. 

Petition dismissed. 
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Hanson, C. J., Gwynne, J., Wearing, J.] [Common Law. 

10 JULT AND 4 SEPrBMBEB, 1873. 

Ward v. Taylor and Another. 

LIBEL.— Privilege— Comments on Public Men ^Malice — Evidence. 

Comments on the public conduct of Members of the Legislature are 
privileged in the absence of malice^ and it is not necessarg to create 
the prifrilege for the persons making the comments to show the exis- 
tence of the circumstances professed to be commented on. Malice 
mag, however, be inferred from the terms of the public stion, and a 
charge of corruption would be in itself evidence of such malice ; 
but the use of an expression which in its ordinary meaning would 
notf but in certain special instances would impute corruption, is no 
evidence of malice unless the context or extrinsic evidence shows that 
such expression was used in its special and restricted sense. 

Per Gwynne, J. — When an equivocal term is used, which might or 
might not convey a charge of improper conduct, it is for the jury to 
decide in what sense the term was used. 

Per Wearing, J. — In such cases, and when the occasion is privileged, 
the onus would be on the plaintiff to show the term was used in a 
corrupt sen^e ; and when the comments appear in a journal intended 
for the general puhlie, and relating to a Parliamentary measure 
affecting the general welfare, written of a Member of Parliament, 
their meaning must he deduced from the general tone of the pub- 
lication in which they occur, or by parole evidence of the intent with 
which they were used. 

The defendants, in a public newspaper, censured the plaintiff, a Mem- 
ber of the House of Assembly, for his inconsistency in reference to 
a certain Land Bill. The writer stated that the plaintiff* s views 
in respect of the measure had materialltf altered after a visit he had 
made to the South-Eastem Drainage Works, where he resided at 
the house of a well-known squatter, and then proceeded as follows: — 
** But Mr, Ward's {the plaintiff) subsequent action, and the fact 

• of his leaving while the principal clauses of the Land Act were 
under -tliscussion, combine to prove that the squatters have * got at ' 
the pcftriot" 

On action for libel against the newspaper, 

Held — 1. That the article was a fair comment on the conduct of the 
plaintiff and, in the absence of malice, privileged. 

2. (Gwynne, J., dissentiente). — That it was not necessary for the 
defendant to prove the existence of the circumstances which he pro- 
fessed to comment upon, the onus of proving their untruth being on 
the plaintiff. 
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3. (GWTNNE, J., diasenitenie), — Thai the words ** got at,** as used 
in the article, imputed no corruption or moral turpitude, and there' 
fore were not evidence of malice. 

The plaintiff was a Member of the House of Assembly, and the 
defendants the proprietors of the Wallaroo Times newspaper. 

On the Ist January, 1872, the defendants published of the 
plaintiff an article of which the following is a copy : — 

" We confeeus that when we were told that the recent visit of Mr. Ward 

It 

''to the Sonth-east was to be accounted for by a change having come over 
" the spirit of his political dream, we were not prepared to receive the 
" rumour as a fact. But in the House on Tuesday the hon. member let 
*• the cat out of the bag. Then should Mr. Blight have stood up and 
" cried to him in memorable language — 

** * Thou wear a lion's skin ! doff it for shame, 
'And hang a calf's skin round those recreant limbs.' 

** Mr. Ward was actually in favour of land being put up by auction 
'* when there should be simultaneous application for it instead of being 
*' disposed of by lot, as at present. And with the assistance of the hon. 
" member, and liberal land-law reformers of the Glyde, Hart, and Bright 
*' school, it was carried. 

*' Now we begin to understand Mr. Ward's acceptance of the invitation 
"of a well-known squatter in the South-east; and when his Mount 
" Muirhead resolutions shall be moved we shall be able to perceive their 
*' drift. The hon. member, we note, says in his own paper that he has 
" been making 'a close examination of thecountry proposed to be reclaimed 
'* by the drainage.' This avowal is tantamount to a confession that the 
"expensive Drainage Commission, of which he was such a distinguished 
** member, left undone that which it ought to have done. Either the 
" examination then made was complete or it was not. If it were there 
''was no necessity for Mr. Ward to make another examination in the 
" course of a few weeks, and, if the necessity existed, the other examina- 
" tioD must have been a farce. But Mr. Ward's subsequent action, and 
" the fact of his leaving while the principal clauses in the Land Act were 
*' under discussion, combine to prove that the squatters have 'got at * the 
" patriot. Henceforward, justice to the pastoral tenants of the Crown, 
"the pioneers of the colony, who have converted South Australia from 
" a howling wilderness to a blooming garden, is to be the text. We 
*• wish they would do the same with our Ebenezer." 

The plaintiff then brought an action against the defendants, 
alleging the publication was libellous. On the trial before 
Wearing, J., evidence was tendered, but rejected by the learned 
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Judge, to show that a witness understood the words " got at " in 
the article to have a particular meaning, no evidence having been 
given to prove that the words were intended to bear that meaning, 
and the context affording no ground for such an interpretation. 
The plaintiff proved the publication and there rested his case, 
whereupon his Honor nonsuited, on the ground that the occasion 
was privileged, and there was no evidence of malice. 



Subsequently Way, Q^C, for the plaintiff, obtained a rule nisi 
to set aside a nonsuit and for a new trial, on the grounds (1) that 
there was evidence to go to the jury; (2) erroneous rejection of 
evidence in refusing to permit the newspaper produced, containing 
the alleged libel, to be put into the hands of the witness, and him 
then to be asked the sense of the words '' got at " in the article. 

StoWf Q.C.J showed cause. — When words charged bear two 
constructions, one of which would be libellous, a marked diffe- 
rence arises if the words were privileged ; and the presumption 
would be entirely in favour of a publisher, who must be taken 
to act bona fide, and is privileged — 

SpUl V. Mavle, L.R., 4 Ex., 232. 

The words being such as bore a common meaning, it was com- 
petent for the Judge to put that construction to the jury. But 
admitting that these words have acquired a peculiar signification, 
there was no evidence that such signification was necessarily cor- 
rupt. There must be something beyond their mere use to justify 
the Judge in allowing the case to go to the jury. There is 
nothing to show that these expressions were used in any other 
than their plain ordinary meaning, and that is simply that the 
plaintiff had been influenced. To say of a jockey that he had 
been " got at " would not prima fade impute improper conduct, 
for it might be that he had been advised to ride his race in a 
certain way, and had taken such advice, but he might still have 
been acting bona fide. And with regard to a Member of Parlia- 
ment, which is the position of the plaintiff in this case, the argu- 
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ment is still stronger, and the distinction much broader. It is 
a notable fact that politicians frequently undergo radical changes 
in their views on particular subjects. Their experience, the ordi- 
nary pressure always brought to bear on political matters, and 
the weight of reasons adduced, would amply justify a change of 
views, which would not be derogatory or culpable, and there are 
but few politicians who have consistently pursued their first 
views on all subjects. And with regard to these particular 
words being applied in such a case, it was only recently in the 
English House of Commons that Mr. Bernal Osborne used this 
identical expression in reference to an hon. member who had 
altered his principles on some public question ; but there was no 
attempt to put a forced and improper construction on it. No 
action can be maintained upon such an expression without an 
express construction being explained, and in this case there is no 
such explanation, but there is an attempt now made to convey 
an inuendo that the words implied bribery. The words them- 
selves suggest a want of explanation. How ** got at ? '' Or there 
might be some peculiar significance given from the mode of ex- 
pressing them. But there is no attempt in the alleged libel to 
do this, and in the absence of the proof of such intention or of 
express malice, the plaintiff had no right to sustain this action. 
In every case also, even when imputing dishonesty, the presump- 
tion must be in favour of the defendant. The occasion was a 
privileged one ; and what was there in the libel itself? It stated 
that a change had come over Mr. Ward's " political dream ; " 
that he had let the '' cat out of the bag ; " and that he had ac- 
cepted the hospitalities of rich squatters who had " got at " him, 
and induced him to vote in the House of Assembly on the con- 
sideration of the Land Bill in a manner not consistent with his 
previous professions on the subject of land reform. There is 
nothing in the whole article which was per se of a defamatory 
character. (Hanson, C..T. — Was there any other evidence given 
or to be given as to the meaning of the words 1 Had the plain- 
tiff finished his case ?) Yes, your Honor. But even if the alleged 
ibel would bear the construction sought to be placed upon it, 
the fact of the occasion being privileged cast the ontis on the 
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plaintiff to show that they were used in that particular sense. 
The mere insertion^of inverted commas would not conclusiyely 
fix a certain meaning. But the whole of the article was a fair 
criticism on a public man, who from such position was a legiti- 
mate subject for free and full comment. The use of the word 
" patriot " in a sarcastic sense, and of the lines — 

** Then wear a lion's skin ! Doff it for sbSlne, 
And hang a calf's skin round those recreant limbs ! " 

is not nearly so severe as some of the criticisms to be found in 
the best English and colonial newspapers. It may, of course, be 
unpleasant, but it is the policy of the law that private feeling 
should give way to public advantage, and the Court has the 
power of deciding whether such a criticism contains what is mani- 
festly corrupt and unjustifiable. Then, as to the necessity for 
proving that this was a privileged^ occasion, all that was incumbent 
on the defendant was to show that the plaintiff was a member of 
the House of Assembly, and that he went to the South-East as a 
member of the Drainage Commission. The rule as to privilege is 
always the same — 

Hemoood v. Harrison, L.R., 7 C.P., 606. 
Starkie on Evidence. 

(Hanson, C.J. — The whole tenor of the recent decisions has been 
to enlarge the law as to privilege.) The great point is on whom 
the ontis of proof lies, and the plaintiff was bound to establish a 
malicious intention in the publication of the article by the defen- 
dant. Even had there been an express statement of bribery, it 
would have to be provedfthat the allegation was unwarrantable. 
(Gwtnj^b, J. — The learned counsel is laying down the proposition 
far too broadly.) I think not. In the case of master and servant, 
if dishonesty were alleged it would have to be proved not to have 
existed ; it would be insufficient to prove publication. In the case 
of 

Campbell v. Spottiswood, 32 L.J., Q.B., 185, 3 B. & S., 769, 
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relied on by the other side, the alleged libel was proved to be false, 
and on that ground the judgment proceeded. That privilege ex- 
tends to the discussion of all matters of public interest is clear — 

Wason V. Walter, L.R., 4 Q.B., 73. 

Then, as to the improper rejection of evidence, the plaintiff had the 
full benefit of what he was seeking for in the evidence which 
was admitted, and the Court was bound itself to construe the 
words in their common meaning, and not leave it to the jury — 



Homer v. Taunton, 29 L. J., Ex., 318. 

Boucaut, on the same side. — Because in the slang of the turf 
these words have acquired a peculiar significance it does not follow 
that a journalist used them in that way instead of in their ordi- 
narily accepted sense, especially when it is considered that he is 
discussing a grave public matter — 

Bromage v. Prosaer, 4 B. & C, 247. 
Eastwood V Holmes, 1 F. & F., 347. 
Turnbull v. Bird, 2 F. & F., 508. 

There was nothing defamatory in saying that the blandishments 
or attentions of the squatters had influenced the plaintiff to 
change his political opinions. 

Way, Q.G., and Sheridan, in reply. — The definitions and dis- 
tinctions submitted to the Court on the question of privilege are 
too wide, and the analogy of master and servant is not applicable 
to comment on public men — 

Roscoe. 

It is the occasion which creates the privilege. A journalist may 
comment on the public acts of a public character, but he has 
no right to impute moral delinquency, and the avowal of reason- 
able grounds for such imputations was insufficient. There is no 
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authority for the broad proposition laid down by the learned coun- 
sel for the defendant, and it is only necessary to reflect on the 

• 

disastrous consequences which would ensue from its application 
to see its fallacy. The defendant, to support his case, should 
have pleaded justification, and not having done so it is idle to 
say that the plaintiff must prove the falsity of what has not 
been attempted to be justified. The extent of a journalist's 
privilege only extends to criticism on facts capable of proof. 
Even if the article complained of had professed to give an ac- 
count of something that had occurred, the defendant would still 
be liable for its veracity. It is sufficient, both in civil and 
criminal cases, to prove the publication of a libel, and to connect 
it with the plaintiff or prosecutor. The necessity for the rebuttal 
of the alleged misconduct by the plaintiff does not exist, and its 
fallacy will be shown in the case of an action for libel on an 
ancestor, which is clearly maintainable, and in which case of 
course it would be impossible to give direct evidence of the 
falsity of the statements made. The only object in putting a 
plaintiff into the witness-box would be to strengthen the allega- 
tion of express malice. If the libel imputes corruption, justifi- 
cation is the only plea that will be held good — 

• 

Farmiter v. Couplandy 6 M. & W. 105. 

The defendant must prove that his comments are justified by 
facts — 

Add. on Torts 

RoBCoe 

Bullen k Leake. 

What is privileged is not comment on the private affairs or 
motives of public men, but on their public conduct ; and though 
the Judge may decide as to whether there was sufficient evidence 
adduced, the question of libel or no libel is one for the jury. 
The plaintiff need only prove that the words would bear libellous 
construction, not that they were used with that intention — 

Blagg v. Sturt, 10 Q.B., 899. 
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These words have a special meaning in sporting circles, and quo- 
tation marks were used in their publication, and that was all 
the plaintiff could be called on to show — 

Ba/mett v. Allen, 3 H. & N. 376, 27 L.J., Ex., 412. 
Cox V. Lee, L.R., 4 Ex., 284. 

The Court would be justified in attributing a libellous intention — 

Jenner v. A'Beckett, L.R., 7 Q.B., 11. 

Cur, ad, vult. 



4 September — 

Judgment was now delivered as follows : — 

Hanson, C.J. — This is a rule obtained on behalf of the plaintiff 
for the purpose of setting aside a nonsuit directed by Mr. Justice 
Wearing, on the grounds that the words were libellous in them- 
selves, imputing moral turpitude to the plaintiff, and that there 
was no privilege in the defendant arising out of the occasion ; and, 
also, on the ground of the rejection of evidence, the plaintiff's 
counsel not having been permitted to put questions for the purpose 
of showing the meaning of the words. With regard to the last 
point, it appears to me that the plaintiff did, by reason of the 
questions which were allowed, substantially obtain the whole of the 
evidence that he sought, or, perhaps, rather that the Court, in 
deciding the more important question, that of privilege, is in the 
same position as though the questions had been allowed to be put, 
and had been answered by the witness. We may assume that the 
witness would have said that he understood the words " got at" to 
mean that the plaintiff had been bribed, and would have given as 
his reason the fact that those words had such a meaning on the 
turf; and then his cross-examination would have proceeded in the 
same manner that it actually did. And that I take to be the 
effect of the evidence. The witness was connected with the turf, 
and proved that the words " got at" would there prima fotcie have 
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the meaning of being bribed, and we may assume that he so under- 
stood them in the alleged libel. So that, without deciding whether 
or not the questions asked by the plaintiff's counsel should have 
been allowed, we may consider the main question raised by the 
rule, upon the assumption that if they had been put they would 
have been answered in the manner sugrgested by the plaintiff. 
There are two points involved ij^vtha)/ question — firstly, whether 
the occasion was privileged in the absence of malice ; and, secondly, 
assumii^ it to have been privileged; was there any evidence of / 
malice which it was the duty of the Judge to have left to the jury 1 
With regard to the first point, it was contended on the part of the 
plaintiff that in order to create the privilege it was necessary to 
show the existence of the circumstances upon which it professed to 
be a comment. But I do not so understand the law. The privilege 
arises out of the relation between the plaintiff as a member of the 
Legislature of the colony, and the defendant, and those whom he 
addressed in his paper as citizens of the colony — liable to be affected 
by the conduct of the plaintiff in his legislative capacity. In con- 
sequence of that relation, the defendant and his readers had a 
common interest in the public conduct ot. the defendant ; and, at 
any rate, the defendant does not lose the privilege which that 
community of interest confers, because he prints his comments, 
and addresses not auy specified individual, but the general public. 
The case of Campbell v. SpoUistvood was relied upon, but that case 
merely decided that when tt man makes charges which are not 
merely proved to be false, but which are in no sense warranted as 
a reasonable comment upon the facts proved to exist, the circum- 
stance of his honestly believing them to be true is no defence. 
And the present case a|)pears to me to fall precisely within the case 
of Wa^n V. Walter, The subject of the conduct of a membet of 
the Legislature of this colony in reference to its land laws, affecting 
as they do almost directly the interests of every individual in the 
community, is, to use the language of the Court of Queen's Bench 
in that case, *' pre-eminently one of public interest, and, therefore, 
one on which public comment and observation might properly be 
made,'' and, consequently, *' the occasion is privileged in the absence 
of malice." But if this is the case, then it is clear that the onm of 
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proving malice lies upon the plaintiff, since whenever the occasion 
is privileged the presumption of malice arising out of the defamatory 
nature of the communication is rebutted, and malice, in fact, must 
be shown. And Wason v. Walter is a very strong case^ because no 
justification was pleaded, and the defendant had in substance 
accused the plaintiff of being a calumniator and a liar. He had, 
therefore, imputed moral turpitude of a very gross character, and 
his only warrant for so doing was the fact that statements to that 
effect had been made by third parties in a debate in the House of 
Lords, one of which statements was contradicted by the plaintiff on 
oath. But, nevertheless, Cockburn, C.J., directed the jury that 
the matter was one of public concern, upon which a writer in a 
public newspaper was perfectly justified in making such comments 
as the circumstances as disclosed in the report of the debate (not as 
they really existed) warranted, and which a jury should be of 
opinion were fair and reasonable with reference to the subject 
matter of the discussion ; and this direction was upheld by the 
Court. And I may, perhaps, refer to the circumstance that this 
judgment is in accordance with the direction that I had given in 
the two cases of 27ie Queen v. AUen, and 21ie Queen v. Bennett, in 
both of which I directed the jury that comments on the public 
conduct of members of the Legislature and members of the Govern- 
ment were privileged in the absence of malice, and that the test of 
malice was whether the comments were such as a reasonable man 
might make upon the facts as they were known to him. In the 
case of. Wason v. WcUter the existence of the circumstances that 
conferred the privilege was shown by the defendant, and necessarily 
so, for the plaintiff was in no sense a public man, and it was, there- 
fore, incumbent upon the defendant to show that he had by some 
conduct on his part placed himself in such a public position as 
would give rise to the privilege. But in the case of a member of 
the Legislature, the relation which makes the occasion privileged 
exists by reason of his position itself. I am, therefore, of opinion, both 
on privilege and on authority, that the occasion of publishing the libel 
was privileged, in the absence of malice, and that it was incumbent 
upon the plaintiff to give evidence of malice in fact. This brings 
me to the second question — Was there any evideoce of malice 
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in this easel I quite agree that malice might be inferred from the 
terms of the alleged libel, and that if there was anything in those 
terms which could afford a reasonable ground for such an inference 
it would be the duty of the Judge to leave it as a question of fact 
for the jury. And 1 should further hold that an imputation of 
bribery or corruption would be prima facie ground for inferring 
malice. And, therefore, the question in my judgment is resolved 
into this — Does the article contain any such imputation 1 And I 
am of opinion that it does not. Assuming, as for the present 
purpose I conceive I am bound to do, that the words "got at" 
employed in reference to a jockey, or among persons frequenting 
races, or under such circumstances as showed that they were 
intended to be understood in the sense in which they are used on 
the turf, would primarily mean that the person to whom they 
were applied had been bribed, there is nothing on the face of the 
alleged libel to show that thoy were so employed in the present 
case, or even that the defendant was aware that they were ever 
used in that sense. And, in the absence of evidence to show this, 
I conceive that the words must be understood in their usual sense 
and obvious meaning. And, certainly, the last thing that they 
would suggest to me, looking at the whole article, is that they were 
intended to charge corruption. I should have understood them 
solely as intended to imply that the plaintiff bad allowed himself 
to yield to social or personal influences, and, perhaps, to be biassed 
by kindly feelings towards individuals, to take a different view of a 
public question from that which he had previously entertained. But 
in this there is nothing, as it seems to me, to ground an inference of 
actual malice. If I thought that the plaintiff had been charged 
with corruption, I should have held that such a charge was, under 
the circumstances, evidence of malice ; but I think there is nothing 
whatever in the evidence, or on the face of the libel itself, to show 
that any such charge was intended. I am, therefore, of opinion 
that the occasion was privileged, in the absence of malice, and that 
there is no proof of such malice, and, consequently, that the rule 
must be discharged. 

Weabing, J. — This was an action of libel tried before me at the 

H 
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last September sittings. The only plea was not guilty. The 
declaration stated that when the alleged libel was published the 
plaintiff was a Member of the House of Assembly, and that the 
writing complained of appeared in a newspaper of the defendants', 
known as the Wallaroo Times. The alleged libel consisted of an 
article censuring the plaintiff's Parliamentary conduct in reference 
to a Land Bill during its progress through the Legislature, and 
attributing to him inconsistency on the subject of land policy. 
The writer of the article, after alluding to two visits which the 
plaintiff as a member of a Commission had made to the South- 
Eastern Drainage Works, and to his residence whilst there " at 
the house of a well-known squatter," proceeded as follows : — ** But 
Mr. Ward's subsequent action, and the fact of his leaving whilst 
the principal clauses of the Land Act were under discussion, 
combine to prove that the squatters have * got at ' the patriot." 
The plaintiff says that this paragraph imputes to him a change in 
his public conduct produced by a money bribe, and that therefore 
the article is libellous. At the trial the plaintiff's case consisted, 
first, of an admission by the defendants that they had published 
the newspaper containing the article complained of ; and secondly, 
of the evidence of Mr. Coates. That gentleman was called as an 
expert in sporting matters. In answer to the plaintiff's counsel 
he sAid that the phrase " got at " had acquired a pecular signifi- 
cation on the turf, and that when spoken in reference to a jockey 
it meant that he had been bribed to lose a race which he might 
have won. It was then proposed to ask the witness in what sense 
he understood those words in the article shown him. That 
question, however, was objected to on the part of the defendants, 
and as I upheld the objection, the question was not asked. In 
cross-examination Mr. Coates stated that when spoken of a jockey 
the words might also mean that he had been made to lose the race 
by being hocussed. The following question was then put to the 
witness : — " Supposing the plaintiff, after advocating a particular 
policy on the land question, to have visited the house of a 
squatter, and shortly after the determination of his visit to have 
promoted a land policy favourable to squatters' interests and 
adverse to his own previously-expressed opinions, might the words 
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' got at,' as used Id the article, mean merely that the plaintiff had 
been induced to alter bis views by the kindness and hospitality he 
had received r The answer was "Yes." No further evidence 
having been offered, I directed a nonsuit. It is contended, on the 
part of the plaintiff, that the nonsuit was wrong, and that the 
rejected question should have been allowed to be put to the 
witness. The Court has now, therefore, to consider these three 
questions — First, was the language of the article in itself 
libellous ? secondly, supposing it to be libellous, was its publica- 
tion excused t and thirdly, was there evidence of malice ? After 
disposing of these several matters, I shall offer a few remarks in 
reference to the particular question which I disallowed at the 
trial. First, then, with regard to the language of the article, 
considered apart from the circumstances under which it appeared. . 
In Parmiter v. Coupland (6 M. & W., 105), Lord Wensletdale 
defines a libel to be a writing published by any one without 
justification or legal excuse, calculated to injure the reputation of 
another by exposing him to hatred^ ridicule, or contempt. 
Accordingly, in Cox v Lee (L.R., 4 Ex., 284), it was held that to 
publish a charge of ingratitude against a person is libellous. So 
to impute to any one vacillation, or inconsistency, on insufficient 
grounds in reference to a grave public question, might, as tending 
to lessen general confidence in his judgment or steadfastness of 
character, injure his reputation, and if so, it would be libellous. 
Now, undoubtedly, the article complained of does impute to the 
plaintiff great inconsistency, produced by apparently insufficient 
means, in reference to no less serious a subject than the land 
policy of the colony. Written of a private individual, and under 
no circumstances which excused its publication, I think, therefore, 
that it might be held to be defamatory. But that is not the 
really important question here. Assuming, then, the language of 
the article to amount to a libel, was its publication excused ? I 
shall preface what I have to say under this head by a reference to 
several decisions on the law of libel as it applies to strictures upon 
the conduct and characters of public men. I shall quote some 
iVwi Priu8 cases. This I shall do, not only because they specially 
apply to the present enquiry, but also because the principles they 

h2 
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affirm have been established by various judgments of th« Courts in 
Banco. In Seymour v. Butterworth (3 F. & F., 372) the present 
Lord Chief Justice of the Queen's Bench is reported to have said — 
" It was not disputed that the conduct of public men might be 
made the subject of hostile animadversion, provided the language 
of the writer was kept within the limits of an honest intention to 
discharge a public duty, and not made the means of promulgating 
slanderous and malicious accusations." In Harle v. CcUhercUl (14 
L.T., N.S., 801) Baron Martin remarked that "he knew no limits 
to comments on a man who claimed a public office, except it were 
malice," adding that *' if a person thought fit to publish that 
which he knew to be false in regard to a public man, then the 
privilege ceased to protect him, and he became responsible for 
what he published." In Turnbull v. Bvrd (2 F. & F., 508), Lord 
Chief Justice Erlb cites with approval the proposition that " every 
man has a right t.o comment on the acts of a public man which 
concern him as a subject of the realm if he do not make his 
comments the vehicle of malice or slander." And further on, in 
his address to the jury, he says — " If you are of opinion that the 
defendant in the comments he made was guilty of misrepresenta- 
tion of fact, or if he made his comments with any misstatement of 
fact which he must or might have known to have existed if he had 
exercised ordinary care, then he loses his privilege, and the 
occasion does not justify the publication." And in Pam v. L&&y 
(2 F. <& F., 73), the same learned Judge expressed opinions to a 
similar eflfect. In Parmiter v. Coupland (6 M. & W., 105) Lord 
Wbnsletdalb says — " Every subject of the realm has a right to 
comment on the acts of public men, if he do not make his comments 
a cloak for malice or slander." In the same case also Baron Aldbr- 
soN observes — " Criticism may reasonably be applied to a public 
man in a public capacity, which might not be applied to a private 
individual." By these and similar authorities, then, the right of 
every one to comment upon the public acts of public men is well 
established. The necessity of this privilege is obvious. Without 
it, those placed in positions of public authority or trust would 
virtually possess irresponsible power. That in particular instances 
the exercise of this right may work injustice to individuals is un- 
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deniable ; and that, undoubtedly, is an evil to be deplored. It is a 
reason, however, not for abolishing the privilege, but for its discreet 
and considerate use, especially on the part of those who influence 
public opinion through the Press. The privilege, then, having been 
shown to exist, what are its limits ) It is not absolute, like the 
privilege of parties to an action or suit, witnesses, counsel, jurors, 
and Judges, who are not civilly responsible for words written or 
spoken by them in a judicial proceeding, even mala fide, with 
actual malice and without reasonable or probable cause. The 
privilege I am considering lasts only until malice is proved. If 
there be malice, by that circumstance alone the privilege is lost. 
Then as evidence of the absence of malice, an honest belief in what 
is made the foundation of an injurious comment will not of itself 
suffice. Were the rule otherwise, the characters of public men 
would be without protection, as then any reckless libeller might 
traduce them with impunity, having only to allege his honesty of 
intention as a defence. Still less may there be deliberate 
misrepresentation of fact. Even a careless misstatement of what 
proper care and diligence might have prevented will not be 
excused. So malice may be shown by the use of language 
immoderate, intemperate, or unsaited to the occasion. In order 
to sustain the privilege there must therefore be honesty of 
purpose combined with reasonable judgment and moderation. 
But Mr. Way contended that, as respects a certain class of 
comments, another and a more restrictive rule prevails. I 
understood him to say that when moral turpitude is attributed to 
a public man the privilege extends no further that to a criticism of 
facts capable of proof. I cannot assent to that proposition. In 
support of it the learned counsel cited the case of Campbell v. 
SpoUiatvoode (32 L.J., Q.B., 185). But Campbell v. Spottiswoode 
merely decides that bond fides alone is not sufficient to sustain the 
privilege. And to the same eflFect is Wa^on v. Walter (L.R., 4 
Q.B., 73), where it was held that besides a bond fide belief there 
must be a reasonable degree of judgment and moderation*, exem- 
plified by a fair and legitimate criticism of the conduct impugned. 
But that case further decides that, where there is such a combi- 
nation, a writing which attributes moral turpitude to a public man 
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is privileged, notwithstanding that the supposed facts upon which 
the comments proceed may be incapable of proof. And the same 
doctrine is upheld by the case of Hunter v. Sharpe (4 F. & F., 983). 
That, I am aware, is but a ^isi Prius case. Bearing in mind, how- 
ever, that the learned Judge who presided at that trial is the present 
Lord Chief Justice of the Queen's Bench, than whom no living man 
has done more to fix the law of libel as it now stands, and remem- 
bering also that in that case issues of the greatest moment were 
raised and received proportionate consideration, 1 feel justified in 
asserting that Htmter v. Sha/rpe is a very high authority, although 
it is a Nisi Prius case. In Lord Chief Justice Cookburn's charge 
to the jury there the law of libel, as it applies to comments upon 
the characters arid conduct of public men, is copiously and very 
clearly expounded. The plaintiff, it will be recollected, was a 
medical practitioner, who had applied himself to a particular branch 
of practice, in reference to which he had written and publisbed 
various books and advertisements. The defendant was the pub- 
lisher of the Pall Mall Gazette — a journal conducted with very 
great ability, and circulating extensively amongst the most influen- 
tial classes both at home and abroad. The libel complained of had 
appeared in the columns of that periodical in the shape of a criti- 
cism upon the plaintiff's professional attainments, conduct, and 
pursuits. In caustic language his pretensions were dissected, ridi- 
culed, and decried. He was denounced as a quack and an impostor, 
who traded upon the groundless fears and delusive expectations of 
his dupes. In fact, if by any sort of language moral turpitude 
can be attributed to any one, it was attributed to the plaintiff by 
that article. There were two pleas upon the record — one the 
general issue, the other a justification. That portion, however, of 
the Lord Chief Justice's address which I am about to quote relates 
exclusively to the plea of not guilty. After commenting upon the 
evidence in support of the plea of justification, His Lordship thus 
proceeds : — *'But suppose you cannot go that length [namely, find 
the plea*of justification proved], that will not conclude the case. It 
will bring the defendant to his second ground of defence, which in 
that event you will have to consider. Under that head of defence 
bp says that it was matter o{ public interest and public concern ; 
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that the plaintiff, by his adyertisements, invited people to submit 
to his system of treatment ; and that if the defendant really 
believed it to be a delusion, he had a right to maintain that it was 
so ; and that, even if in drawing inferences of imposture and bad 
intention, he fell into error, yet if he wrote honestly, and with the 
intention of exercising his vocation as a public writer fairly, and 
with reasonable moderation and judgment, he is entitled to a ver- 
dict ; and I entirely agree with that view. Here is a man chal- 
lenging public criticism by bringing forward what professes to be a 
new system of treatment, and inviting the public to adopt it as the 
only means of curing the most destructive disease known amongst 
us. In doing this he challenges criticism ; and if a public writer, 
using a reasonable degree of temper and moderation, as behoves 
one who makes imputations upon others — if a public writer thus 
discussing the subject in the exercise of his vocation, falls into error 
as to the facts or the inferences, and goes beyond the limits of strict 
truth, he is nevertheless privileged. The occasion is a privileged 
one. ; and if the privilege is exercised honestly, faithfully, and with 
areasonable regard to what truth and justice require, then, although 
he may exceed what he can legally prove to be the truth, he is pro- 
tected from liability. It is not necessar}', therefore, that the justifi- 
cation should appear to you to be made out, if you think that the 
writer was in the reasonable and honest exercise of his vocation as 
a public writer, even although he was not fully warranted in drawing 
the inferences he drew as to the conduct of the plaintiff, and though 
it may be that he was not entirely justified by the absolute truth." 
That case, therefore, is a clear authority for the proposition that 
comments upon the public conduct of public men are privileged, if 
they proceed upon a bond fide belief, acted upon honestly, faithfully 
and with a reasonable regard to the requirements of truth and jus- 
tice, notwithstanding that they may impute moral turpitude, and 
are based upon supposed facts incapable of proof. I have referred 
to these cases for the purpose of showing the extreme boundaries of 
the privilege. They are undoubtedly very ample, so ample in fact as 
fully to warrant Baron Martin's dictum in Harle v. CathercUl, that 
the only limit to the privilege is malice. But an assertion of the 
right to its utmost extent is not necessary for the case of these 
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defendants, who make no claim to attack the plaintiff's moral cha- 
racter. In fact they expressly disavow any such intention ; and the 
whole of their learned counsel's argument is in strict accord with 
that disclaimer. They say that the plaintiff is mistaken in attri- 
buting to their language a meaning which it was never intended to 
bear, and which they maintain it does not properly import. Having 
now stated what I believe to be the law in reference to this kind of 
privilege, I proceed to enquire whether the present writing comes 
within its operation. On looking at the Record I find that the 
plaintiff therein describes himself as a Member of the House of 
Assembly, and he asserts that the alleged libel was published of and 
concerning him in that character. The newspaper containing the 
article (which is in evidence) further informs me that the comments 
complained of refer to the plaintiff's Parliamentary conduct in 
connection with a particular Land Bill, which conduct is in the 
article contrasted with other conduct of the plaintiff upon a similar 
subject. Besides these no other topics are noticed. All irrelevant 
matter is excluded. For instance, no reference is made to the 
plaintiff as a private individual, nor is any allusion, however remote, 
made to his personal affairs. Now, it is clear that the plaintiff, as 
a Member of the House of Assembly, comes within the category of 
public men. On becoming a candidate for the suffrages of a consti- 
tuency he assumed that character. When he became elected his 
public career got to possess a still deeper interest, not merely to the 
particular electors who returned him, but to the whole of the colony 
as thenceforth, so long as he retained the position of a legislator, 
his public acts might affect every member of the community. On 
reaching that responsible and highly honourable station he incurred 
a liability from which, as a private individual, he had been exempt. 
He must now be prepared to have his public conduct examined, 
criticised, censured, condemned within the limits I have described. 
Nor ought he to complain, for the position was his own seeking. So 
much, then, for the public status of the plaintiff. Then with regard 
to the subject matter associated with his name in this article. The 
topic was the policy of Parliament in disposing of the waste lands 
of the Crown — a matter notoriously of pre-eminent interest and 
concern to all classes. I think that I am not wrong in saying that 
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of late years scarcely any other question has excited so great general 
interest as this has. Here, then, was a newspaper writer, in the 
exercise of his vocation, canvassing the public conduct of one of the 
representatives of the people in the Hoase of Assembly upon a 
question of general interest and concern, and introducing into his 
comments no irrelevant matter. I say that it was a privileged 
occasion. Observe that I confine myself now to that one proposition. 
I do not allege even that the privilege has been properly exercised. 
That, as it appears to me, is a distinctly independent question, which 
must be considered later, if necessary. I merely now affirm that 
the defendants, as subjects of the realm, had a right to comment 
upon the public conduct of the plaintiff as a public man^ and that 
while doing so, primd facie the occasion was privileged. What 
follows f The law presumes an absence of malice on their parts, 
and casts upon the plaintiff the burden of proving malice. Two 
ways of doing so were open to him. He might have proved malice 
by extrinsic circumstances, or he might have shown it by the 
language of the article. He did not resort to the first method of 
proof ; but he confined himself to the language of the article as 
furnishing evidence of malice. He pointed to a particular phrase 
in it, which he said imputed that he had been bribed. Now, if 
the words ** got at,'' in their plain, ordinary and popular signifi- 
cation, bore that meaning, I should be disposed to admit that they 
did raise an inference of malice, which in that case the defendants 
would have been bound to rebut, not necessarily by a justification, 
but, at any rate, by evidence of honafideSy accompanied by reason- 
abla and probable cause. The plaintiff, however, did not contend 
that such was their ordinary meaning ; but from the phraseology 
of the turf, he obtained what he says is their meaning when they 
are spoken of a jockey. Now, in my opinion, the plaintiff had 
no right to attribute to the words '* got at " their restricted and 
artificial signification, unless he showed by parol testimony that 
they were intended to have that meaning, or unless it might be 
inferred from the context that they must be so understood. 
Under neither of those aspects was there a foundation for the 
enquiries addressed to Mr. Coates. If, for instance, the plaintiff 
bad in the article been alluded to as a jockey, I should say that 



122 S. A. LAW REPORTS. 1873. 



Supreme Court. Ward v. Taylor and Another. Common Law. 

the peculiar construction he puts upon the phrase would have 
been appropriate. And the same observation would apply if the 
article had been written upon a sporting subject, or if the context 
showed that the words had a particular meaning. But neither 
supposition was the case. No substratum, therefore, having been 
laid for the reception of Mr. Coates's evidence, the whole of it, in 
my opinion, was inadmissible. I may say that every portion of it 
was objected to for this reason at the trial Expunge Mr. Coates's 
evidence, and not even a scintilla of proof remains to support the 
plaintiff's case. I will assume, however, this objection to have 
been removed, and I will also assume that the question which I 
rejected was allowed to be put, and that it was answered as the 
plaintiff had a right to expect that it would be answered. Mr. 
Coates would then have been cross-examined, and the result of his 
cross-examination may be predicted with as much certainty as his 
examination-in-chief. Thus supplemented, to what would Mr. 
Coates's evidence have amounted ] To this — that the phrase " got 
at " in the article had three significations, and that it might mean 
either that the plaintiff had been bribed, or that he had been 
hocussed, or that he had been prevailed upon by a genial host to 
change his opinions. Might it not also have another meaning, viz., 
that the squatter had used his opportunity to convert the plaintiff 
to his views by fair arguments ? And may not this meaniDg be 
reasonably inferred from the context 1 At any rate, the words are 
shown to be susceptible of several significations — some innocent, 
and one offensive. But the language being ambiguous, Mr, Way 
contended that it was the function of the jury to decide what^was 
its meaning in the article. I differ from the learned counsel. His 
proposition would possibly have been true but for the circumstance 
that the occasion was privileged. But being privileged, and the 
presumption of law therefore being in favour of the absence 
of malice, and the only evidence of malice being the 
language of the article, which is said to be capable 
of several meanings, that presumption of innocence which 
attaches to the writer must also, as his language is capable 
of several aspects, still attend him. Thus the burden of 
showing a particular siguificatiou would be upon the plaintiff. 



1873. S. A. LAW REPORTS. 123 



Supreme Court. Ward v. Taylor and Another. Common Law. 



That being the case, it w»s not enough for him to prove facts 
equally consistent with the affirmative or the negative of the 
proposition sought to be made out. If the evidence lead only to 
conjecture, it is not fit for the consideration of the jury. I cite 
Somerviile v. ffawkins, 10 C.B., 590 ; Spill v. Maule, L.R., 4 Ex., 
232; HenwQod v. Harrison, L.H. 7 C.P., 606 ; Hart v. Gumpach, 
L.R., 4 P.O., 439; Avery v. Botvden, 6 E. & B., 953, 974; and 
PhUlipson V. Hayter, L.R., 6 C.P., at p. 42. The plaintiff there- 
fore having offered no sufficient evidence of malice, there was no 
case for the defendants to answer, and the nonsuit was proper. 
It is hardly necessary that I should notice the other objection to 
my ruling, inasmuch as in my previous remarks I have assumed 
that the question which I rejected at the trial was allowed to be 
put. However, I shall say a word or two in justification of the 
course I pursued at the trial. The question with which it was 
sought to interrogate Mr. Coates was this — " In what sense do you 
understand the words ' got at ' in the article f ' Now Mr. Coates 
could only have been in a position to answer that question, either 
as an eye or ear witness, or as an expert. As I shall show, he 
was neither one nor the other. As an eye or an ear witness, a 
person might be asked whether, when certain words were spoken 
in his hearing, the speaker used any emphasis or gesture which 
imparted to them a peculiar signification, or he might be asked 
whether the words acquired any special meaning in consequence of 
anything said or done at the time to which they bore relation. 
But in each of those instances the witness would be deposing to 
matters of fact which he knew by personal observation and thus 
there would be actual knowledge as distinguished from mere 
opinion, as in the proposed question. Neither was Mr. Coates compe- 
tent as an expert. The rule in reference to the evidence of experts 
I understand to be, that it is only admissible when the enquiry 
relates to a subject requiring peculiar habits or a course of study 
to qualify a man to understand it. (See the notes to Ca/rter v. 
Boehm, 1 Smith's Leading Cases, 6th edit., p. 490 ; and 2 Taylor 
on Evidence, 4th edit., p. 1206.) The article was addressed 
to the general public, intended to be capable of being understood 
by any one conversant with the English tongue. This appears as 
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well from the subject of the article as from the character of the 
publication in which it appeared. The Wallaroo Times is neither 
a scientific, nor a professional, nor a denominational, nor a sporting 
medium; it is merely an ordinary newspaper. The article was 
upon no more recondite subject than the doings of the plaintiff as 
a Member of the House of Assembly. I am not aware that the 
proceedings of that dignified body are in any sense mysterious, or 
that they require for their comprehension either particular habits 
or any special course of study beyond an easily-acquired familiarity 
with Sir Thomas May's well-known manual. And the same may be 
said of the reported Parliamentary debates. If it be otherwise, 
however, I am quite sure that no assistance will be derived from a 
knowledge, however profound, of the jargon of the turf. 
So that Mr. Coates's sporting gifts could be of no avail 
in construing the language as to which his opinion was 
asked. He was not, therefore, an expert in the legal acceptation 
of that term ; nor was he either an eye or ear witness, as I have 
shown ; and in no other capacity, so far as I am aware, could 
he have given his testimony. That being the case, the question 
was rightly rejected. Having already explained my reasons for con- 
sidering the nonsuit was proper, I have only to add that I think 
that this rule should he discharged. An apology, I feel, is needed 
for the length of this judgment. The circumstance, however, that 
the questions raised are of considerable public importance, coupled 
with the fact that the conclusions I have drawn do not, unfor- 
tunately, quite accord with those arrived at by one of my learned 
colleagues (Mr. Justice Gwynnb), will, I hope, afford an excuse for 
my having stated my reasons somewhat more fully than otherwise 
would have been necessary. 

Gwynnb, J. — This case was argued on the 10th day of August 
last, before the Chief Justice, Mr. Justice Wearing, and myself. I 
regret that I have to differ from the rest of the Court ; but as I am 
in a position which obliges me to form and express an opinion, and 
as I am unable, after the most careful consideration of the case, to 
concur in that of my learned colleagues, I must yield to my own. 
Nevertheless, I beg to be understood as expressing it under great 
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diffidence. Before stating what I conceive to be the main, if not 
the only question in the case, I must refer to the fact that neither 
of the defendants went into the witness-box, nor did they call any 
witnesses ; and that the only material evidence given on the part 
of the plaintiff was the proof of the alleged libel. So that none of 
the circumstances, except that the plaintiff was a Member of Par- 
liament, relied upon by the defendants asconstitutiDg the occasion of 
privilege, were in evidence. However, passing that peculiarity of 
the case for the present, and assuming the occasion had been 
shown by evidence, even then it appears to me the question would 
be. Was the alleged libel, under the circumstances of the case, a fair 
and legitimate criticism on the conduct and motives of the plain- 
tiff ; or did it, on the other hand, impute to him wicked or corrupt 
motives 1 However this question is to be answered, I cannot but 
think that it was, imder the circlimstances, one for the jury, and 
that, therefore, the nonsuit cannot be upheld. The general law 
applicable to the case before us is well and clearly laid down in 
Toogood V. Spyring^ 1 C. M. & R., 18L But I wish to quote the 
words of Lord Chief Justice Cookburn, in Wason v. Walter ^ L.R., 
4 Q.B., 87. In the English law of libel, malice is said to be the 
gist of an action for defamation. And though it is true that by 
malice, as necessary to give a cause of action in respect of a defa- 
matory statement, legal and not actual malice is meant ; while by 
legal malice, as explained by Baylby, J., in Bromage v. Prosser, 
4 B. & C, 255, is meant no more than the wrongful intention, 
which the law always presumes as accompanying a wrongful act 
without any proof of malice in fact ; yet the presumption of law 
may be rebutted by the circumstances under which the defamatory 
matter has been uttered or published, and if this should be the case, 
though the character of the person concerned may have suffered, 
no right of action will arise. The rule, says Lord Campbell, C.J., 
in the case of Taylor v Hawkins, 16 Q.B., at page 321, is that if 
the occasion be such as repels the presumption of malice the com- 
munication is privileged, and the plaintiff must then, if he can, give 
evidence of malice. It is impossible to doubt that the proceedings 
in the Legislature of the colony, and the conduct, motives, and 
actions of its members, are of great public importance. And there 
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can be no doubt that an honest and fair criticism on the conduct 
and motives of our members of Parliament would be privileged — 
that is, the publishers of such criticisms would have an immunity 
from criminal and civil proceedings. But in Parmiter v. Coupland 
(6 M. <fe W. 105), Parke, B., observes — " There is a diflference between 
public and private individuals. Every subject has a right to com- 
ment on those acts of public men which concern him as a subject 
of the realm, if he do not make his commentary a cloak for malice 
and slander ; but any imputation of wicked or corrupt motives is 
unquestionably libellous.'' And it appears to me that the question 
we have to decide is not merely whether the occasion was condi- 
tionally privileged — for upon that none of us can entertain a doubt 
— but the question is, Was the language used by the defendants 

within the limits laid down by Baron Parke, or was it too violent 

• 

for the occasion and circumstances to which it is applied, so as to 
form strong evidence of malice ? This is not such a case as Bwnett 
V. Allen or Bishop v. Howard. There the question was merely as 
to the meaning of a particular word ; here we have a long context, 
of which the term *' got at ** is only a small part. Taking the libel 
as a whole, it appears to me capable of a construction by which 
base, unworthy, and corrupt motives are imputed to the plain tifl^ 
It may be ambiguous, but I cannot think that the language is 
innocent. It represents the plaintiff — a Member of Parliament — 
as holding the opinion that it was expedient (that is, best for the 
public good) that land should be put up to auction, when there 
should be simultaneous applications for it, instead of being dis- 
posed of by lot ; as having accepted the invitation of a well-known 
squatter in the South-East, and as having left [the House of 
Assembly] whilst the principal clauses of the Land Act were under 
discussion, which circumstances the defendants assert combine to 
prove that the squatters had got at the patiiot, and they suggest 
that in future the plaintiff would advocate views opposite to those 
he previously entertained. There is also an allusion to the plaintiff 
being recreant — that is, apostate, false. Much was said both at 
the trial and the hearing of the motion for setting aside the non- 
suit as to the meaning of the verb " got " at, but to my mind it is 
a well-understood expression in the English language, and the con- 
text of the libel leaves little doubt that it was used to mean and 
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express that the plaintiff had been persuaded — whether by argu- 
ments addressed to his patriotism or his personal advantage is the 
question — to a course of political action opposed to his former 
course. Taking the whole of the libel together it may amount to 
an imputation of this sort, that the plaintiff had been persuaded, 
for the sake of mere personal advantages to himself, to give up his 
patriotism and advocate principles which he believed to be opposed 
to the general good. If that is what the defendants meant they 
have undoubtedly passed the limits allowed to them by law, and 
must answer for their misconduct in damages. And for the opinion 
that the meaning of the publication objected to by the plaintiff 
should have been decided on by the jury, I wish to shelter myself 
under the high authority of Lord Chief Justice Cogkburn, who in 
a not dissimilar case gives us the following as his idea of the proper 
direction to a jury : — The jury were told that they must be satisfied 
that the article was an honest and fair comment on the facts. In 
other words, that in the first place they must be satisfied that the 
comments had been made with an honest belief in their justice ; 
biit that this was not enough, inasmuch as such belief might origi- 
nate in the blindness of party zeal, or in personal or political 
aversion ; that a person taking upon himself publicly to criticise 
and condemn the conduct or motives of another, must bring to the 
task not only an honest sense of justice, but also a reasonable 
degree of judgment and moderation, so that the result may be what 
a jury shall deem under the circumstances of the case a fair and 
legitimate criticism on the conduct and motives of the party who 
is the object of censure — (see Wason v. WcUter), But, as I have 
before observed, the facts and circumstances to which the libel 
refers, and upon which it assumes to criticise, were supported by no 
evidence. Those facts and circumstances must therefore be treated 
as mere fabrications of the defendants, and consequently evidence 
for a jury of express malice. This was the aspect of the case as it 
presented itself to the learned Judge when he directed the nonsuit, 
and therefore as it must be looked at now ; and I entertain a strong 
opinion that so looking at it, and seeing no grounds whatever for 
the comments on the plaintiff indulged in by the defendants, there 
was evidence of malice to go to the jury. 

JiiUe discharged. 
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Hanson, C.J., Gwynne, J., Wearinq, J.] [Common Law. 

16 July and 4 September, 1873. 
Solomon v. Bray. 

TENANCY FROM YEAR TO YEAR.— Weekly Tenancy. 

To make a tenant holding over and paying rent a tenant from year 
to year, the original letting must have been for a year or an aliquot 
part of a year, or at a yearly rent. Therefore a letting for aperiod 
of eighteen months at a weekly rental, tenant to pay rates and 
taxes, is not a letting from year to year ; and when a tenant holds 
over beyond such period, and continues to pay rent as before, he 
is merely a weekly tenant, even though under the original agree- 
ment he was to pay rates and taxes assessed half-yearly. 

This was a special case stated, without pleadings, under the Conimou 
Law Procedure Act, 1853, by virtue of an order of Mr. Justice 
Wearing. On the 1st June, 1888, an agreement for tenancy of a 
shop at the corner of Morphett and Hindley-streets was entered 
into between the plaintiff and the defendant for a period of eighteen 
months, at a rental of £2 per week, payable weekly ; the rates, <bc., 
to be paid by the tenant, and the premises to be kept in good 
repair. After the expiration of the specified period, the defendant 
continued to occupy the premises on the terms of the origina 
agreement. After two years had expired, he gave a week's notice 
and left the premises ; whereupon the plaintiff sued him for rent 
alleged to be due after the expiry of the notice. 

The point for the decision of the Court was whether it was com- 
petent for the defendant to determine the tenancy at a week's 
notice. 

J. W. Downer, for the plaintiff. — The tenancy created by the 
agreement was for a term of years, and the defendant holding over 
after the expiration of the term, created a fresh tenancy identical 
with the one expressed in the original contract — 

Woodfall on Landlord and Tenant 

Smith's Landlord and Tenant 

Doe d. Hollingsworth v. Stennet, 2 Esp., 717. 
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Hanson, C.J. — What do you say, Mr. Way f 

Way^ Q.C.y for defendant. — The law, as laid down in the text- 
books quoted by my learned friend, is not borne out by the most 
recent decisions on the point. The rent reserved must have reference 
to an annual tenancy — 

Braythwayte v. Hitchcock ^ 10 M. k W., 494 ; 

and to enlarge a tenancy at sufferance, as in the present case, into 
an annual holding, there must be payment of rent with direct 
reference to such annual holding — 

Doe d. HvU v. Wood, 14 M. & W., 682 ; 

and the law is so laid down in the last editions of 

Smith k Soden's Landlord and Tenant 
Fawcett on Landlord and Tenant. 

In the cases of 

Bishop V. Howard, 2 B. & C, 100 

Doe d. Thomson v. Amey, 12 A. & E., 476 

Hy<Ut V. Griffiths, 17 Q.B., 505 

the rent reserved had an express reference to an annual tenancy. 
As to the question of rates, by law an occupier is always liable for 
them, there being express provisions to that effect in the Water- 
works and Municipal Acts ; and therefore the payment of rates is 
not inconsistent with a weekly tenancy. 

J, W, Dovmer, in reply. — ^The Courts only consider the mode in 
which the rent is reserved when they have no other means of 
defining what term the parties contemplated. Here the letting is 
for more than a year^ and it becomes unnecessary to consider 
whether the rent was reserved annually or otherwise — 

Right V. Darhy, 1 T.R., 159. 
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The presumption must be that the holding was continued on the 
terms of the original agreement. (Wearing, J. — But is not this 
a term for seventy-two weeks with a weekly payment of rent ]) I 
think not. The language of the contract must be taken as the 
only evidence of the intention as to what term should be created — 

Hastings Poor Law Union v. Guardians of the Poor of 

St, Jarnes^St 35 L.J., Mag. C, 65 
Bex, V. Inhabitants of HerstmonceauXy 7 B. & C, 551. 



The payment of rates for a period of more than two years after the 
expiration of the specified term must also be taken as strong pre- 
sumptive evidence of the intention to create a yearly tenancy. 

Cur, ad. vvU, 

4 September — 

Judgment was now delivered as follows by Hanson, C.J. : — This 
is a special case stated under an order of Mr. Justice Wearing, 
and the question which we have to determine is what is, under the 
circumstances, the nature of the defendant's tenancy — whether 
from year to year, as contended by the plaintiff, or from week to 
week, as contended by the defendant. It appears that on the Ist 
June, 1868, an agreement was entered into between the plaintiff 
and the defendant, by which the plaintiff agreed to let, and the 
defendant to take, a shop and dwelling in Hindley-street for the 
term of eighteen months at a weekly rent of £2, the defendant as 
tenant paying the assessment upon the premises during the 
holding ; that the defendant, after the expiration of the term, con- 
tinued to occupy the premises, paying the weekly rent, and also 
the assessment for some period which is not fixed, but presumably 
more than two years, when he gave a week's notice, and quitted 
possession. The plaintiff contends that, by force of these circum- 
stances, a yearly tenancy, and the defendant, that a weekly tenancy 
was created. There is no question that the ordinary rule is to im- 
ply a yearly tenancy wherever the circumstances allow such an 
implication. And the ground of that rule, as stated by Buller, 
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J., in Jiight v. Darby, 1 T.R., 163, is "that the agreement 
is a letting from year to year at an annual rent. Then, if the 
parties consent to go on after that time, it is a letting from year 
to year." And so Mansfield, C.J., in BicKcMrdsan v. Lcmgridge, 4 
Taun., 128, says, " if there was a general letting at a yearly rent, 
though payable half-yearly or quarterly (on the authority of later 
cases we may now say weekly), and though nothing is said as to 
the duration of the term, it is an implied letting from year to year." 
Then, this being the rule, and the reason of the rule, we have to 
consider how far the present case comes within it. And the first 
point is that here there is neither a letting for a year, nor for an 
intermediate period, nor for an aliquot part of a year. Coke, 6 
Rep., 61, Catesby's case, says that a letting for a twelve-month 
shall be for a year, but that a letting for twelve months shall be 
for forty-eight weeks. In this case, consequently, the letting for 
eighteen months was in reality a letting for seventy -two weeks ; 
and that, although a longer term than a year, has no definite relation 
to a year — and the rental was weekly — so that neither the term nor 
the rental authorized the implication of a letting from year to year. 
And as such a letting cannot be implied, the only other letting to 
be implied from the continued occupation must, I assume, be a weekly 
letting. In the case of Torrice v. Ca/mpbell, 3 C.B., 921, it was 
conceded that a weekly payment of rent would have been evidence 
of a weekly tenancy, and a weekly reservation must, it would 
appear, have the same effect. I am therefore of opinion that it 
was competent for the defendant to determine his tenancy by a 
weekly notice, and therefore that he is entitled to have a nolle 
prosequi entered. 

Gwtnne, J. — Of course, after the expiration of the term of 
eighteen months, and until payment of any rent, the defendant 
was and continued in possession of the premises by wrong ; but 
after payment of the first week's rent a rightful tenancy arose, and 
the question is, was that tenancy one from year to year or one at 
will, at a weekly rent of £2. A mere general letting is a letting 
at will ; if the lessor accepts a yearly rent, or rent measured by 
any aliquot part of a year, the Courts have said that is evidence of 

I 2 
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a taking for a year. The Courts have a great iDclination to make 
any tenancy a holding from year to year if they can 6nd any 
foundation for it — Richa/rdson v. Langridge, 4 Taun., 132. A week 
is not an aliquot part of a year, and there seems in the present case 
no evidence whatever of a letting for a year, or from year to year ; 
the letting, presumed from the payment of a weekly rent, was a 
mere general letting, and so a letting at will ; and the question 
must be answered in the affirmative. 

Wearing, J. — This is a special case stated under a Judge's order 
for the opinion of the Court. The question for our consideration 
is whether the notice given by the defendant of his intention to 
determine his tenancy was sufficient. The plaintiff appears to have 
let to the defendant a shop and dwelling-house at the corner of 
Morphett-street and Hindley-street for a term of eighteen months 
from the 1st June, 1868, at a rental of £2 per week, payable 
weekly, the defendant as tenant paying the assessment on the 
premises during his holding. After the eighteen months mentioned 
in the agreement had ended the defendant continued for some con- 
siderable time in possession of the premises, paying as before to the 
plaintiff weekly the rent of £2, and also discharging the rates. In 
order to put an end to his tenancy, the defendant before leaving 
gave to the plaintiff a week's notice, which the plaintiff says is not 
enough. That would depend upon whether the defendant was an 
annual or a weekly tenant. Thus the question resolves itself into 
this — Under what terms did the defendant, after the expiration of 
the term fixed by his original agreement, hold under the plaintiff? 
I am of opinion that his tenancy was a tenancy at will at a weekly 
rent. The well -understood principle is that where by consent of 
both parties the tenant continues in possession after the expiration 
of his term the law implies a tacit renovation of the contract, and 
in such case the tenant holds upon the same condition as before. 
Now here, as the holding over was by mutual consent, this rule 
applies. What, then, was the nature of the first holding — an 
annual one, or for a certain number of weeks % It is to be remem- 
bered that it was neither for a year uor for any multiple or aliquot 
part or parts of a year, but for eighteen months — meaning lunar 
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months ; that is^ for a period of eighteen times four weeks. Nor 
was the rent fixed at so much per annum, or made payable yearly, 
half-yearly, or quarterly. The rent was computed by the week, 
and was to be paid weekly. Thus, then, it seems to me that every 
circumstance from which an annual holding could be inferred is 
here wanting. The only difficulty I had in coming to this conclu- 
sion arose from the fact that the defendant undertook to be respon- 
sible for the assessment, which is understood to be payable to the 
Corporation yearly or half yearly. The difficulty, however, is at 
once removed when one considers that an equitable apportionment 
can be made of the sum payable for rates by the defendant equiva- 
lent to the number of weeks during which his occupancy continued, 
which is in accordance with his obligation under the agreement. I 
am of opinion, therefore, that the defendant held as a tenant at 
will at a weekly rent, and that his notice was sufficient. Conse- 
quently, a n(dl€ prosequi jnust be entered. 

/^olle prosequi entered. 
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4 Septekbbb, 1873. 
Blyth and Another v. Warhurst. — Local Court Appeal. 

APPBAJj, — Jurisdiction — Prohibition. 

Where there is no original jurisdiction in a Local Court there can 
he no appellate jurisdiction in the superior Court, the remedy 
being prohibition. 

. Quaere — If in the inferior Court, after a plea to the jurisdiction, a 
party goes into other issues, does he not waive his right to question 
the jurisdiction of such Court ? 

Rule nisi calling on the plaintiff to show cause why the verdict 
obtained herein should not be set aside and a new trial granted, on 
the grounds that the Local Court had no jurisdiction ; that the 
amount of the verdict was excessive ; and that the plaintiffs could 
not recover by an action at law*, it being provided by the rules of 
the Society, of which the plaintiffs were trustees, that all disputes 
should be settled by arbitration. 

Boucauty for defendant, moved that the rule be made absolute- 

J, W, Douoner showed cause. — ^The defendant is a member of the 
Permanent Equitable Building and Investment Society, and the 
plaintiffs are the trustees of that Society. A previous action had 
been brought in the Local Court of Adelaide on the same case as 
the one the subject of appeal ; but on that occasion as the plaintiffs 
sued only on the money counts, and there had been no offer to refer 
the matter to arbitration, they were nonsuited. A long correspon- 
dence then ensued between the solicitors of the parties, the defen- 
dant neglecting to appoint an arbitrator, but stating that as to the 
amount in dispute he had certainly paid £22 10s. of it, if not more, 
and consequently if he were liable at all it was only to the extent 
of about £30, which he would endeavour to pay. The plaintiffs 
refused this offer, and the verdict appealed against was for a less 
sum than the defendant had himself admitted. 

Hanson, C.J. — ^In the face of the defendant's admission, and also I 
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of the offer of the plaintiffs to comply with the provisioDs of the 
rules as to the appointment of an arbitrator, it seems that substan- 
tial justice has been done. We will hear counsel for the defendant. 

Boucaut, in support of the rule. — The amount in respect of 
which the plaintiffs claim was advanced to the defendant in the 
ordinary way, and was to have been repaid by weekly instalments 
of 4s. in accordance with the rules. The plaintiffs held a mortgage 
from the defendant for a prior advance, and the second sum lent 
was to have been considered as a further charge under the mortgage, 
but it had not been formally made so. The first mortgage has 
been repaid, and the defendant has also paid moneys on account of 
the second advance, which payments have not been accounted for 
by the late Secretary of the Society, Mr. Babbage. The defendant 
was not bound to go fully into his defence in the Court below. 
(GwYNNB, J., — Has not the question of jurisdiction been waived by 
the defendant going into the merits 1) The plea of jurisdiction has 
been placed on the record. (Gwynnb, J. — I am aware of that, but 
the other issues have been gone into.) (Hanson, C.J. — It appears 
to me that the defendant should show that he, having refused to 
comply with the rules of the Society as to the appointment of an 
arbitrator, the plaintiffs were still debarred from proceeding to 
recover as they have done.) The proper course would have been 
by mandcmius. Clause 12 of the Building Societies Act, No. 12 of 
1850, clearly prevents an action being brought as in this case. The 
cases in England where the Courts have assumed a jurisdiction ' 
were always on special grounds, or by virtue of special rules of the 
several Building Societies. There is also a very broad distinction 
between the Imperial and local Acts. (Gwynnb, J. — If the Local 
Court had no jurisdiction, we have no right to entertain an appeal.) 
(Hanson, C.J. — I certainly think that is so. When the Court has 
no jurisdiction the proper course of procedure is by prohibition. 
The pleading to the action and offering of a defence on the merits 
I conceive to be a tacit admission of the right to try the cause.) 
(GwYNNK, J. — I understand a plea to the jurisdiction to be a 
dilatory plea, not a plea in bar.) Had the action been in a superior 
Court, the plea of no jurisdiction would have been first decided ; 
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but the rules of pleading in the Local Court being so vague and 
indefinite, that course was not adopted. 

Hanson, C.J. — All we can do is to order a new trial, and if the 
Court below has no jurisdiction, even if we gave the defendant his 
rule, such new trial could not be proceeded with ; and further, if 
the defendant's contention be correct, no legal judgment has been 
given from which an appeal can be entertained. 

Eule discharged with costs. 
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25 September, 1873. 

Wright and Another v. Australian Alliance Assurance 

Company 

POLICY OF ASSURANCE.—Hmploy^— Notice of Defalcation'-' 
Change of Duties — Companies Act, 1850 — Secretaty — 
Begi^ration. 

A policy of €ueurance guaranteeing the honesty of an employ^ pro- 
vided that the accounts were to he kept and the business conducted 
in the manner described in a declaration endorsed on the policy, and 
that the policy should not extend to cover any loss incurred by 
neglect or omissions, but only by dishonesty of the employi in the 
conduct of his business and the keeping of his accounts ; and that 
if the business should cease to be conducted, or the accounts to be 
kept and rendered between employ 6 and employer in the mauner 
therein described, without the consent, in writing, of the Insurance 
Company, and also in the event of the statements contained in the 
declaration being untrue, the policy should be void. 

fhe declaration above referred to contained a statement that the 
assured was the only one employed in his department. 

The policy father provided that the Company should not he liable for 
any loss incurred through the dishonesty of the employ S, notice of 
which had not been given to them within ten days of discovery, nor 
for any loss occasioned more than twelve months before discovery, 

m 

On aetion to recover money embezzled by the employS, the Insurance 
Company relied for defence on previous irregularities on the part 
of the employs — not amounting, however, to any criminal offence, 
nor resulting in any loss to his employers — of which they contended 
they should have had notice under the condition. 

Held — (1) l^at it was not necessary for the Company to have notice 
of any irregularities or omissions in the employi, not amounting 
to actual dishonesty. 

Held — (2) 2%U the mere fact of the employi subsequently having 
clerks under him, through whose hands money also passed, did not 
constitute such a variance in his duties as would entitle the Society 
to notice, and that the ten days* notice required by the provisions 
of the policy were to be calculated from the receipt of the 
Auditors* report showing the deficit, not from the time when a 
mere suspicion of the employi*s deUnqueney had been aroused. 

This was an action brought by the Trustees of the Permanent 
Equitable Building Society against the Australian Alliance 
Assurance Company (a Victorian Company, for whom Messrs. 
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Francis Clark & Sons are the agents in Adelaide), to recover the 
sum of £700 lost to the Society by the defalcation of Octavius 
Alfred Babbage, formerly Secretary of the Society, whose honesty 
was guaranteed by a policy of guarantee given by the said Com- 
pany for J6800. The basis of the policy was a declaration made by 
the late Mr. W. Main, as Chairman of the Directors of the Society ; 
and one of the conditions upon which the policy was granted was 
as follows : — " This policy is upon this express condition, that the 
answers contained in the within-named document or declaration 
specially referred to as creating the contract contain a true state- 
ment of the manner in which the business is conducted, and the 
accounts kept and rendered between the assured and the employ^, 
and that the business shall continue to be so conducted, and 
the accounts to be kept and rendered between them in the manner 
therein described, and that this policy shall not extend to cover 
any loss which may be incurred by reason of the neglect or 
omission, but only of the want of honesty of the employe in 
the conduct of his business, and the keeping his accounts with 
the assured ; and if the bi^siness shall at any time cease to be 
conducted, or the accounts to be kept and rendered between them, 
in the manner described in the said declaration, without the con- 
sent in writing of the Board of Directors of the Company first 
given (either by endorsement on this policy or otherwise) to any 
alteration in the manner of keeping or rendering or of collecting 
such accounts, then this policy shall be void, and the assured shall 
not be entitled to any claim or advantage by virtue thereof." It 
was pleaded in defence that in the declaration of Mr. Main 
statements were made that Babbage was employed by the Society 
as Secretary to collect subscriptions and rents, hand over cheques? 
and transact the business of the Society generally; that the 
average weekly amount likely to be entrusted to his custody was 
about J6600 ; that the cheques of the Society were frequently 
held two or three weeks, and usually one signature was withheld 
till the cheque was parted with ; and that the accounts were audited 
half-yearly, but not finally closed. The defendants alleged that 
after the policy was granted the business of the Society was not 
conducted in the manner described in Mr. Main's declaration; that 
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the aocounts between the Society and Babbage were not kept and 
rendered in the manner described ; but that the business and the 
accounts ceased to be conducted and kept in such manner without 
the consent in writing of the Company. The defendants further 
alleged that the average weekly amounts of the Society entrusted 
to the custody of Babbage greatly exceeded £600, in fact amounted 
to £1,000 ; that after the granting of the policy the weekly moneys 
of the Society were held by Babbage for a longer period than 
that stated ; that the aocounts were not audited half-yearly ; and 
that the consent of the Alliance Company was not obtained to 
any of these alterations. Therefore, the defendants said, the 
policy was null and void under the conditions quoted above. It 
was shown that on the 9th May, 1871, the auditors discovered a 
deficit of £199, which on their complaint was paid in before the 
balance-sheet was signed, out of an amount of £370 received by 
Babbage in March. 

The action was tried in November, 1872, when a verdict was 
entered for the plaintiff for £36. 

A rule nisi having been obtained to set aside the verdict and 
enter a nonsuit, on the ground that there was evidence that the 
plaintiffs had been aware of default on the part of their Secretary 
prior to those of which notice had been given, and that by virtue 
of the second condition of the policy the neglect in giving notice 
of such prior default discharged the defendants f^om all liability 
under the guarantee, 

Stow, Q.Cy moved to make absolute the rule for a nonsuit, and 
asked permission to refer to the following cases, in addition to 
those cited in moving for the rule as to the position of a surety 
with regard to his right to notice of the default on the employ^ — 

Eees V. Berrington, 2 W. & Tudor, L.C., 814 
Bwrgess v. Eve, L.R., 13 Eq., 450 
Bailey v. JEdivards, 4 B. <kS., 761 
Pooley V. Haaradine, 7 E. & B., 431. 



140 S. A. LAW REPORTS. 1873 

a^ »„„ n^ \ Wright AND Another V. AusTRA- ) ^^„„^„ t A«r 

Supreme Court. | ^ian Alliance Assurance Company. { Common Law. 

TToy, Q.C., showed cause. — The cases cited in support of the 
rule only go to establish the well-known doctrine that, in case the 
guarantor has not been advised of a default, or a change in the 
nature of the duties of the employ^, he will not be liable for sub- 
sequent losses ; but there has been an attempt on the part of the 
defendants to extend that principle to prior losses. Then, as to 
the several sums— the basis of the defendants* sixth plea — which 
was drawn on the strength of the second condition in the policy — 
First, with regard to the sum of £199 17s. Id. Of this, £39, it 
was complained, had not been paid into the Bank in accordance 
with the rules ; but the evidence showed that although the 
accounts were balanced every half-year, yet they were not finally 
closed then, as the practice had been to allow members of the 
Society a few days to pay up any back subscriptions and thus pre- 
vent their appearing as in arrear. It was also necessary that the 
Secretary should have a small balance in hand for petty cash. 
With regard to the balance of £160 at the half-yearly audit, when 
the attention of the Secretary was directed to the sum he 
explained that it had been overpaid to the members through care« 
essness, and upon the auditors stating that either the amount 
must be refunded or they would have to report it, the amount was 
duly paid. So far there was nothing to raise a presumption of 
dishonesty, even had it been proved, which it had not, that these 
facts came to the knowledge of the Directors. Secondly, there was 
the sum of £56 in December, 1870. This formed portion of an 
amount of £1,179 redemption-money, paid in satisfaction of a 
mortgage. The whole sum had not been paid in according to 
practice, and the Directors called attention to the omission, and 
requested that it should be duly deposited in. the Bank without 
delay. The Secretary promised it should be done on the following 
day ; but on one of the Directors enquiring after banking hours 
he found this had not been done ; and a special Board meeting was 
at once called to investigate the matter. The explanation given 
by the Secretary was that he had been absent from the office 
during the day, but had left instructions with the clerks in 
accordance with the request of the Directors. The money also 
was found in one of the cash-boxes, less the £56, in reference to 
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which Mr. Babbage said that all the clerks had access to the cash, 
and were in the habit of receiving money, and he imagined the 
remainder of the amount had been put into one of the other cash- 
boxea Here again there was nothing to suggest dishonesty. The 
Secretary was undoubtedly liable to suspension for a gross irregu- 
larity, and the Directors had very properly adopted that course. 
On the following day Babbage paid the amount into the Bank, less 
£3 10s., which had been properly accounted for. The plaintiffs' 
claim arose in respect of the defalcations of £170 in February, 
1871, and £360 in the following half-year, and in opposition the 
defendants set up the previous transactions referred to as having 
been of a nature of which they should have had notice. But the 
question is what was the notice which the plaintiffs were bound to 
give — whether a default resulting in no loss was contemplated by 
the policy ) The use of the word '* claim " rebuts any such pre- 
sumption, as it necessarily pre-supposes a loss. That is also the 
general position in cases of this character — 

Bunyon on Life Assurance 
Hargreave v. Smee^ 6 Bing., 244. 

No claim, therefore, having arisen with regard to the £56, there 
was no necessity for a notice to the defendants ; and as to the 
£199, there was no evidence that the transactions ever came to the 
knowledge of the plaintiffs, and even if it had the pleadings were 
not applicable, as they referred to the conditions alone, and even 
losses subsequent to a default could only be avoided by a valid 
plea properly on the record — 

Black V. The Ottoman Bank, 10 W.R., 871, 8 Jur. 
(N.S.), 801. 

Inglehy followed. — The second clause of the conditions is divided 
into two parts — the first referring to the default, and the second to 
notice of such default. Default I take to be a loss by reason of 
the want of honesty ; and to entitle the defendants to their rule 
such want of honesty must have been disclosed by the plaintiffs' 
case. It is not a question of whether there was actual dishonesty, 
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but simply whether the plaintiifs had knowledge of it. As to the 
£39, the only information possessed by the Directors was obtained 
from the auditors, and they distinctly stated there was no ground 
to raise the presumption of want of honesty in the transaction . 
The same would apply to the £56. The whole of the evidence on 
that part of the case showed that Babbage, although irregular, was 
apparently straightforward in all he did. The Directors were not 
supposed to have drawn inferences or acted upon suspicions, but 
only when clear dishonesty was palpable. 

Stow, Q.C.y in support of the rule. — The Court, on looking at 
the second clause of the conditions, will see that the default 
therein mentioned, of which notice was to be given, was not 
restricted tQ actual dishonesty, but it was intended to extend to 
default of any kind whatsoever, the object being to enable the 
guarantor at once to get an explanation from the employ^, investi- 
gate the circumstances, and protect himself against liability to 
further loss. The wording of the clause shows that ^' default " is 
used in direct contradistinction to loss from actual dishonesty, 
signifying rather any irregularity in money matters, which would 
entitle the assured to discharge his employ^, and the words 
" entitled to claim " must be construed as if " as against the Com- 
pany " were added. The whole of the evidence as to the holding 
of special meetings pointed to a knowledge on the part of the 
plaintiffs of such a nature as should have been immediately com- 
municated to the Company. But even supposing they did not 
attribute actual dishonesty to Babbage, which must be inferred 
from the evidence, still the irregularities were so serious that notice 
of them should have been given. The transaction as to the £56 
was a direct embezzlement. (Hanson, C.J. — As to that, if I were 
directing a jury on a criminal charge, and had no other evidence 
before me than has been adduced in the present case, I should 
certainly have told them that there was no reason to disbelieve 
Babbage's explanation, and it not having been disproved they 
would be bound to record a verdict of acquittal.) I will not press 
the point further after the expression of opinion from the Court. 
The £39, however, was an unmistakable misappropriation. 
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(Hanson, C.J. — I hardly think so. It was proved that about 
£30,000 passed through Babbage's hands, during the half-year, and 
the error of £39 might have arisen in the additions.) The Secre- 
tary did not offer that explanation. The money should have been 
paid in, and when the auditors discovered the error they simply 
required that the sum should be produced, which Babbage, did, 
partly made up by a cheque of his own. (Wearing, J. — There 
the laches was simply on the part of the auditors.) They, in their 
capacity, were the servants and representatives of the Society, 
appointed under its constitution, and their knowledge was there- 
fore the knowledge of the Society. (Hanson, C.J. — Could the 
auditors have given notice to the Company ) ) I think not, their 
duties being specially defined. In any case, however, the Company 
cannot be held liable for their default. 

Bouccmt, on the same side. — The construction attempted to be 
put on the second of the conditions by the plaintifis is far too 
narrow. (Gwtnnb, J. — I think, on the other hand, that the con- 
tention of the defendants would prevent any one from assuring at 
all. It appears to me a reductio ad absurdum to imagine that 
every trifling irregularity is bound under the policy to be at once 
reported. Certainly, the learned counsel, Mr. Stow, has very in- 
geniously limited the irregularities to money matters.) (Hanson, 
C.J. — I see no logical reason why the rule, if existing at all, should 
be so restricted.) The whole claim of the Society is based on 
dishonesty in other matters, and yet they say there was no ground 
for such a charge in the particular instances mentioned. 

Hanson, C.J. — We are unanimously of opinion that this rule 
should be discharged. 

Bute discharged. 
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GwYNNB, J., Primary Judge.] [Equity. 

24 October, 1873. 
Hosier and Others v. Giles. 

WILL. — Construction. 

A testator, hy will made seventeen years before death, and when all 
his children were infants, demsed and bequeathed all his real and 
personal estate to trustees upon trust for wife during life or until 
marriage, and afterwards to sell and convert the same into money, 
*^ and the proceeds of such sale or sales to in/test . . . for the 
benefit and support of my child or children thai shall be living at 
the time of the decease or intermarriage of my said wife, if more 
than one, share and share alike." 

There were six children living at the time of the wife^s death, one of 
them, a daughter, being an infant. 

Decreed — That the trustees were to divide the amount realized by 
the sale of the estate into six equal parts, one of each of such 
parts to be paid to each of the five children of the testator who 
were of age, and the remaining sixth part to be invested for the 
benefit of the infant daughter. 

Special case, stated pursuant to leave granted, for the opinion of 
the Primary Judge, under Division VI. of the Equity Act, as to 
the construction of the will of James Ellery, late of Grenf ell-street 
Adelaide, licensed victualler, deceased. 

The testator bequeathed all his real and personal estate to 
trustees upon trust, for the sole use and benefit of his wife during 
her lifetime or until she should marry again, and upon her decease 
or intermarriage he directed that the whole of his real and per- 
sonal estate and effects should be sold and converted into money, 
'* and the proceeds of such sale or sales invested upon real or other 
good securities at interest for the benefit and support of my child 
or children that shall be living at the time of the decease or inter- 
marriage of my said wife ; if more than one, share and share 
alike." The wife had since died, and all the children with the 
exception of the youngest daughter, for whom a special guardian 
had been appointed, had come to full age, all of them having been 
infants at the time of the making of the will. One of the 
executors had also renounced, and the remaining one now came to 
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the Court for a construction of the above clause. The question 
was whether it was the intention of the testator that the whole 
estate should, on the death of the wife, be invested for the benefit 
of the children, or whether they were only to have the income 
arising therefrom. Also, whether the shares of those who were 
now of age were to be paid over to them, or whether they were all 
to wait until the youngest daughter became of age. 

B. A, Moulden, for the plaintiffs. — The intention of the testator 
is quite clear up to the time of the sale of the estate ; and a gift 
of the income of the whole personal estate, without limitation as 
to the principal, serv^ to vest the entire amount in the devisees 
of the income. The language of the will is ambiguous ; but the 
Court will not only construe the ambiguity, but supply any words 
which are clearly necessary to give effect to the wishes of the tes- 
tator — 

Haig V. Swiney, 1 S. and S., 487 

Phillipps V. ChfO/tnberlaine, 4 Vesey, jun., 50. 

GwYNNB, J. — It appears the property was given to trustees for 
conversion, and as they could not possibly, holding the estate on 
trust, have any beneficial interest in it, the hen^ficmries expressed 
in the will would be entitled under the Statute to the property. 

J, E. MmddeUy for the executor. — It is clear the testator did not 
contemplate dying intestate as to the principal arising from the 
sale of the property. The defendant simply appears to submit to 
the decree of the Court. 

GwYNNE, J. — The testator made his will seventeen years before 
his death, when all hia children were infants, and evidently framed 
it in accordance with the then existing circumstances. The 
direction is to convert the estate on the decease of the wife for the 
benefit of the children, clearly meaning the children then living, 
and the subsequent language shows that such children should also 
have the principal divided amongst them. The only other question 
is as to whether the respective shares are to b^ held in trust until 
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the youngest daaghter attains the age of twenty-one ; but I do not 
think that was the wish or intention of the testator. The trustees, 
therefore, must divide the money into six equal parts, paying five- 
sixths to the five children who are of age, and the remaining sixth 
will be invested for the benefit of the infant child, the income 
being appropriated for her maintenance until she comes of age. 
Nothing is said as to marriage, and therefore it will not be com- 
petent for her to enter into a matrimonial contract without the 
consent of the Court, of which she will now become a ward. 
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Hanson, C.J.] [Civil Sittings. 

12 November, 1873. 

Buckbtt v. Knobbe. 

REAL PROP ERTT ACT OF 1861,— EjeotmetU^Lease for Two 
Tears. 

In answer to action of ejectment hy registered proprietor of land 
under the Real Property Act, 1861, the defendant relied on an 
outstanding lease for two years granted hy the plaintiff^, hut any 
lease for less than three years being incapable of registration 
under the Act, this lease was not notified on the register. 

Held — Following Manning v. Croosm&n— that the plaintiff held 
the land free from all encumbrances not notified on the register, 
and was entitled to maintain ejectment. 

The action was ejectment. The plaintiff was the registered holder, 
by virtue of a certificate of title under the provisions of the Real 
Property Act, 1861, of some allotments of land at Kadina^ and on 
the 13th November, 1871, granted a lease by parol for two years 
to the defendant, which under the Act was not capable of regis- 
tration. On July 22, 1872, Knobbe became insolvent, and in the 
Aug^ust of the following year the assignees transferred the lease 
to one Carvosso, who, having agreed to take a valid lease of the 
property from the plaintiff according to the Act, concurred in the 
institution of the action. Possession had been demanded before 
action both by the plaintiff and Carvosso, and after the last pay- 
ment of rent on the 28th July, 1873, by the defendant to the 
plaintiff. 

TTay, Q,C,, for plaintiff. — The plaintiff is clearly entitled to 
judgment, the case decided by the Court here of 

Manning v. Crossman^ 5 S.A.L.R., 130, 

being on all fours with the one under consideration. The Court 
then held that '* a holder of a certificate of title held it absolutely 
free from all encumbrances not notified thereon, and was not there- 
fore bound by any demise not so notified " Section 40 of the 
Real Property Act also is quite clear on the point. 

k2 
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Stow, Q,C,, for deiendvint, — The other side have entirely mis- 
conceived the case of Manning v. Croasman, which went on a very 
different state of facts to those before the Court. A lease for three 
years requires no registration. After the assignment to Carvosso 
he was the only person who was entitled to demand possession. 

Hanson, C.J. — For the present I shall follow the case of 
Manning v. Crosmian. I, however, regard my decision as merely 
formal, as the defendant will have an opportunity of moving in the 
matter. 

Verdict for the plaintiff. 
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GWYNNE, J., PRIMABY JUDOB.] [EQUITY. 

12 SeFTBMBEB AMD 28 NOYBMBBB, 1873. 

Adcook v. Poole. 

9 

REAL PMOPEMTT ACT OF ISQl. ^Willr-RenunciaHon of 
Trustees, 

The effect of the renunciation hy Trustees under a will on lands 
under the provisions of the Real Property Act, of which the testator 
died seised, is to produce an intestacy as regards such lands, which 
are therefore removed from the proffisions of the above Act and pass 
to the euUninistrator hy virtue of the Inheritance Act of 1867. The 
jurisdiction of deciding to whom the property is transmitted vests, 
in the first instance, however, in the Lands Titles Commissioners, 

Application for direction, made under the Law of Inheritance Act, 
No. 29 of 1867. 

Orlando Adcock, late of Willaston, died leaving a will with duly- 
appointed trustees. The trustees renounced, and one of the 
devisees took out letters of administration, with will annexed. The 
real estate had been sold under an order of the Court, and the 
question now arose as to whether the heir-at-law or the adminis- 
tratrix was the proper person to convey. 

Inglehy, for the plaintiff. — In England under the Real Property 
Act, when trustees disclaim, it has been held that the property 
vests in the heir-at-law as trustee for the devisees. 

Barlow, for the defendant. 

GwYNNB, J.— The testator died possessed of both real and 
personal estate, leaving a will appointing two gentlemen trustees. 
The testator directed that the whole of his estate should be con- 
verted into money, two-thirds of which were bequeathed to his 
two sons, and the remaining third to Mrs. Poole. The sons being 
infants, their shares were to be invested until they came of age, 
and the interest on such investment was to be devoted to their 
maintenance. As to the personalty, and the land not under ihe 
provisions of the Real Property Act, 1861, there can be no diffi- 



150 S. A. LAW REPORTS. 1873. 

Supreme Court. Adcogk v. Poole. Equity. 

culty whatever. The equities of such land go with the will, and 
the trustees having renounced, the heir-at-law became a trustee for 
the devisees. The trusts being active, however, it becomes a 
question whether it would not be better for the Court to appoint 
two new trustees, the heir-at-law being an infant, and vest, the 
realty in them by virtue of the Statute in that behalf. But portion 
of the real estate is under the Real Property Act of 1861, and the 
Court has decided that under that Statute the recognition of 
equities had not been contemplated^ Therefore as no legal estate 
will now pass under the will, the Real Property Commissioners 
cannot, I apprehend, register the heir-at-law as proprietor. They 
can only say that as far as they are concerned the deceased died 
intestate. If that be so, then the jurisdiction of the Commissioners 
is at an end, and by virtue of the Law of Inheritance Act the 
Court of Equity would then have jurisdiction. Until the matter 
has been submitted tg the Commissioners, however, I am of opinion 
that I have no jurisdiction. An application should first be made 
to them, though I confess I am unable to conceive what they can 
do. The Legislature has vested the jurisdiction in the Real 
Property Commissioners. I think, therefore, the motion had better 
stand over until an application has been made to the Commis- 
sioners. 

[The matter was subsequently submitted to the Lands Titles 
Commissioners, who decided in accordance with the opinion 
expressed by the Primary Judge, that the effect of the renunciation 
by the trustees was to produce an intestacy as regarded all land 
under the provisions of the Real Property Act of 1861. — Ed.] 
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Hanson, C. J., Gwynns, J., Wearing, J.] [Common Law. 

23 JuLT AND 12 Dbgembbb, 1873. 

# 

Whittbll v. Drew. 

APPEAL. — Breach of Contract — Agreement — Correspondence, 

The defendant wrote to the plaintiff' in answer to certain enquiries 

of his, as follows : — " We have the wooUcarting from the following 

stations to let: — Winninnie^ 130 miles from here, £2 15«. per ton. 

Let it he understood that we don*t keep either of these jobs open 

for yonr reply, as we may let them in the meantime." 

To this the plaintiff replied :—'* I think I shall take Winninnie at 
£2 I5s. Let me know when to start, S^c, and if you have any 
loading up from Adelaide.*^ 

The defendant, in reply, forwarded an agreement for signature, 
with directions, and informed the plaintiff they should probably 
have some loading to take up, which agreement the plaintiff 
accordingly signed. 

The agreement was in these terms : — '* /, the undersigned, have this 
day agreed with Messrs. Samuel Drew Sf Co. to cart wool as long 
as required with two horse teams from Winninnie to the Burra." 

Held — That the subject of the contract was the cartage of the whole 
of the wool from Winninnie station, and that the defendant, by 
forwarding the agreement, accepted the plaintiffs offer, the con- 
tract being contained not merely in the agreement ultimately signed 
by the plaintiff, which embodied his part of the contract only, but 
in that agreement and the previous correspondence which had passed 
between the parties ; and that the contract was that the plaintiff 
should cart the whole of the wool from Winninnie station, and the 
defendant shouldfumish the whole of the wool for that purpose. 

The facts are fully stated in the head-note. The action was breach 
of contract, and was tried in the Adelaide Local Court, when a 
verdict was given for the plaintiff. 

A rule nm for a new trial having been obtained on the grounds 
of misdirection in the Special Magistrate in ruling that the con- 
tract was for the whole of the wool at Winninnie station, and that 
the Court below refused to recognize a substituted contract. 

Way^ Q.C., now moved that the rule be made absolute. 

J. W. Downer showed cause. — The ^ whole question turned on 
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two points ; first, what was the contract between the parties — and 
secondly, whether a substituted contract was entered into. As to 
the first point the agreement was uniliteral, and could not be said 
in itself to constitute the contract ; the Cfourt, therefore, must go 
behind it, and gather from the preceding correspondence the inten- 
tion of the parties, and from that correspondence it is clearly 
shown that the defendant ofifered and the plaintiff accepted the 
cartage of all the wool for the season from the Winninnie station 
at £2 15s. per ton. The only reasonable construction of the words 
** as long as required " is as long as there was any wool to be carted 
from Winninnie the plaintiff was to do it, otherwise, immediately 
on his arrival he might have been told that he was not required at 
all. (^GwYNNB, J. — Was there any evidence as to a specific 
quantity to be carted, for supposing there was a large yield of wool, 
and only two drays to carry it to the terminus, it might take two 
years to accomplish 1) The defendant was fully aware of all the 
circumstances when the contract was entered into ; and moreover, 
the question as to ability to perform the contract was not raised. 
The plaintiff is entitled to his verdict from a reasonable con- 
struction of the contract gathered from the correspondence and 
the agreement, and the substituted contract attempted to be set 
up had been properly rejected by the Court below. 

Wa^, Q.Ci in reply. — The principal point for the consideration 
of the Court is as to whether this was a contract for the cartage 
of all the wool on the station, or only an agreement to cart as long 
as the defendant should require the services of the plaintiff, and to 
ay that the agreement was uniliteral is a misapprehension of 
terms. It would not be sufficient for the plaintiff to say that this 
was an unreasonable contract, even supposing that were the case ; 
but he must show conclusively that the plaintiff^s construction was 
that he should have the carriage of all the wool. It would be 
monstrous to say that the defendant intended that with the 
limited means at his disposal the plaintiff was to be allowed the 
cartage of the whole of the produce of the season, irrespective of 
the lengthened period he would necessarily take to complete the 
work. The intention evidently was that the plaintiff should assist 
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in the carriage of the wool, and inasmuch as the other teams 
engaged were to load first, the defendant said it would be more to 
the plaintifTs advantage to go on with the cartage to Boolcoomata 
and Bimbowrie, and the sons elected in part at any rate to accept 
his proposal. The contract arose from the time when the parties 
were ad iderriy and that was when the plaintiff signed the agree- 
ment forwarded to him by the defendant, which then embodied the 
whole of the previous negotiations, and must be taken as the con- 
tract binding the parties. The Court below had wrongly gone 
beyond this, and considered what was preliminary to it. As to the 
wrongful rejection of evidence of a substituted contract, it was 
necessary to consider the work done under such second contract in 
deciding the amount of damages the plaintiff was entitled to for 
breach of the original agreement. (Hanson, C.J. — I conceive 
that if the substituted agreement is admitted as evidence in 
reduction of damages, it will be recognizing the validity of it, 
which the plaintiff refuses to do.) As to that, I will point out 
that the agency of the elder brother was not disputed ; that both 
the sons were present when the substituted offer was made, and 
both went away to consider it, and the one returns and accepts the 
terras, representing that the other was minding the horses ; and 
even the elder brother does not repudiate the whole of the subse- 
quent arrangement, but performs it in part. 

Cv/r, ad. wXt, 

12 December — 

Hanson, C. J., now delivered judgment as follows : — This is an 
appeal from the judgment of the Local Court of Adelaide upon 
various grounds, one of which it is alone material to consider, since 
the others either depend upon this, or resolve themselves into 
questions of evidence, with which we have nothing to do ; and 
that question is, what was the contract between the plaintiff and 
the defendant. The contract is in writing, and therefore to be in- 
terpreted by the Court ; so that if the interpretation of the Special 
Magistrate is erroneous, the defendant will be entitled to a new 
trial. On the 4th July, 1872, the plaintiff wrote to the defendant 
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enquiring the defendant's prices for carting wool from " Paratoo 
and stations near it," to which the defendant replied on the 25th 
Julj, "We have let a great quantity of wool-carting, and at 
present have only one station left ; but shall have very shortly 
several large stations to let, including Paratoo, when we will com- 
municate with you." And on the 8th of August the defendant again 
writes to the plaintiff — "We have the wool-carting from the 
following stations to let: — Winninnie, 130 miles from here, 
£f% 15s. per ton. Let it be understood that we don't keep either 
of these jobs open for your reply, as we may let them in the mean- 
time." To this letter the plaintiff replied, on the 10th August, 
as follows : — " I think I shall take Winninnie at £2 15s. Let me 
know when you will require me to start from the Burra, and if you 
have any loading up from Adelaide." On the 13th August the 
defendant wrote to the plaintiff in these terms — " We enclose 
agreement for your signature, which you will please sign where 
your name is pencilled, get it duly attested, and return to us by 
next post. We will let you know when you are to start ; and most 
likely we shall have some loading for you to bring up." This 
letter reached the plaintiff on the following day, containing an 
agreement in the following words : — ** I, the undersigned, have this 
day agreed with Messrs. Samuel Drew & Co. to cart wool as long 
as required with two horae teams from Winninnie to the Burra 
terminus at the rate of £2 15s. per ton dead weight, and deliver 
each load of wool at the Burra terminus within ten days of the 
time of loading at Winninnie, or forfeit 5s. per ton per day over 
that time. We also agree to cart, what goods there may be from 
Kooringa to Winninnie at £2 per ton dead weight, and start from 
Winninnie when required. Each dray or wagon to be provided 
with a waterproof tarpaulin to cover the wool and goods. Cartage 
to be paid by S. Drew & Co." This agreement was signed by the 
defendant and returned to the plaintiff. Upon this correspondence 
it was contended by the counsel for the defendant that the whole 
agreement between the parties was contained in the writing signed 
by the plaintiff on the 13th August, and that this agreement, 
while it bound the plaintiff to cart the whole wool of the station 
if required, only bound the defendant to pay him ^£2 15s. a ton 
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for such wool as he might require to be carted, but did not bind 
him to require any. Such^ however, is not the view that I take ; 
on the contrary it appears to me that the subject of the contract 
is the cartage of the wool of the station of VVinninnie, and that 
the d^^Mknt, by sending this ao;reement, implicitly at least, 
accepted the offer of the plaintiff, and thus bound himself to carry 
out the terms of that offer so far as related to himself. The 
defendant's first statement is that he will shortly have several 
large stations to let — meaning the wool-carting from them — and 
afterwards he writes: — " We have the wool-cartiug for the following 
stations to let." He does not say he will pay any one who sends 
up wagons to Winninnie £2 15s. a ton for such wool as he brings 
down, for, as he afterwards says himself, it would not be worth the 
plaintiff's while to send drays up on such a chance, but he offers 
to let the wool-carting from any of the stations at the prices 
affixed. To this the plaintiff replies, accepting the offer as regards 
Winninnie. This acceptance, however, was not bindihg on the 
defendant, since he had made it a condition that he should not 
keep the offer open ; but when he writes enclosing an agreement 
expressing the obligation of the plaintiff under the contract, this 
is a ratification of the plaintiff's acceptance, and on signature of 
the agreement by the plaintiff constitutes a contract binding upon 
the defendant. That contract results from the correspondence, the 
offer of the defendant, its acceptance by the plaintiff, and the 
ratification of that acceptance by the defendant on the terms that 
the plaintiff should sign a formal agreement embodying his part 
of the contract, and as understood by both parties at the time it 
was that the plaintiff should cart the whole of the wool from the 
station at the price fixed, and therefore that the defendant should 
furnish the whole of the wool of the station for the purpose. I 
am therefore of opinion that the Special Magistrate was right in 
the construction that he put upon the agreement, and I see 
nothing in the other points to justify the interference of this 
Court. The rule, therefore, must be discharged with costs. 

MtUe discharged with costs. 
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GwYNNE, J., Primary Judge.] [Equity. 

17 October and 12 December, 1873. 
Revitt v. Kbelbn and Another. 

INTESTATES REAL ESTATE DISTRIBUTION ACT, No. 
29 of 1867. — Estate of Married Women — Husband — Adminis- 
tration, 

The Intestates Meal Estate Distribution Act, No. 29 of 1867, does 
not a^ply to the real estate of married women dying during 
coverture, whether such estate be settled to her separate use or not. 
Such real estate therefore passes to the heir-at-law of the wife, 
subject to the husband's life interest therein by the curtesy. 

The cause was set down for hearing on bill and answer. 

The facts were as follow : — Mary Dolen Keelen, the mother-in- 
law of the plaintiff, Ephraim Revitt, of Auburn, farmer, by deed 
conveyed to the defendants, Peter Keelen and Thomas Brady, the 
northern portion of Section No. 532, Hundred of Upper Wake- 
field, County of Stanley, upon certain trusts for the benefit of 
Mary Revitt, wife of the said Ephraim Revitt, and to such uses as 
she, notwithstanding coverture, should by any deed or will appoint, 
and in default of any such appointment to the use of the defen- 
dants, their heirs and assigns for ever, in trust for t.he said Mary 
Revitt, her heirs and assigns, for her separate use. Mrs. Revitt 
died in August, 1872, intestate, and without having exercised the 
power of appointment before referred to, leaving her husband and 
his five children, and also two children by a former marriage, her 
surviving. In September, 1872, letters of administration of the 
personal estate of the deceased were granted to the plaintiff, 
whereby he became the sole personal representative of his late 
wife, and by virtue of that position he now claimed, under the 
Law of Inheritance Amendment Act, 1867, the fee-simple of the 
land devised to his said wife, or that if not entitled to the fee he 
was entitled to an estate for life as tenant by the curtesy. He 
therefore prayed for a decree directing the defendants, as trustees, 
of the estate, to convey the same to him in fee-simple or as tenant 
for life. The defendants by their answer stated that the grounds 
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on which they refused to execute such a conveyance were that the 
estate being conveyed to them in trust for the separate use of Mrs. 
Revitt, and for the benefit of herself and her children, free from 
the control of any husband, and the heir-at-law of the said Mrs. 
Revitt being an infant, his rights should not be prejudiced by 
them as such trustees without the sanction of the Court. And 
further, that the Law of Inheritance Amendment Act under which 
the plaintiff claimed was so obscure and difficult of construction 
that it would be improper to transfer the estate without the 
direction of the Court. 

Wapf Q,C,, for the plaintiff, — The questions at issue have 
already been decided by the Supreme Court in the recent case of 
Fannan v. Pannan. There are two points specially raised by the 
pleadings. The first is as to the property being conveyed to the 
separate use of the intestate. The doctrine of separate use is 
purely a creation of the Equity Courts, with the view of protecting 
the interest of women during coverture, but it was never contem- 
plated that it should extend beyond the life of the wife — 

McQueen on Flusband and Wife. 

The property was conveyed to trustees with the power of appoint- 
ment, and in default of the exercise of that power an equitable 
estate passed to the husband. The word *' heirs " in the indenture 
of conveyance was used as a word of limitation, not of inheritance. 
Mrs. Revitt was in the position to have used her power of appoint- 
ment in favour of her husband if she had thought proper ; but the 
Legislature, by passing the Inheritance Amendment Act of 1867, 
has rendered it unnecessary for her formally to do so, and she has 
chosen to avail herself of the saving of expense and trouble thus 
open to her. The plaintiff is therefore in the same position as if 
the power possessed by his wife had been so exercised, and it is 
quite reasonable to suppose that it was the intention of the intes- 
tate that it should be so, she doubtless relying upon the natural 
affection of the father for proper provision being made for the 
children. The second point is that the heir-at-law being an infant, 
his rights should not be prejudiced without the sanction of the 
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Court. The answer to that, however, is that he has no rights, as 
by virtue of the Act referred to all lands vested in the personal 
representative absolutely. (Gwynnb, J. — What is he to do with 
them f) The Act provides that it shall be by him distributed in 
like manner a» the personal estate. (Gwynnb, J. — I was under 
the impression that the Statute of Distributions was mentioned. 
Of course in England whatever a husband took as personal repre- 
sentative he would not be liable to account to any one for. The 
suit now before me has been brought about exactly in the manner 
I foretold when the Act of 1867 was introduced. Under the old 
system, if a woman died intestate possessed of property to her 
separate use, the estate vested in the heir-at-law ; but under the 
Colonial Statute the husband can come in as personal represen- 
tative to the exclusion of all other interests. The injustice of such 
a course is apparent, and has never been contemplated by the 
Legislature. The principle on which, I conceive, they intended to 
have proceeded was to secure an equal distribution of the estate 
amongst the next of kin, and as a matter of abstract justice that 
was doubtless desirable, and it would have been easy to have incor- 
porated a clause in the Act which would have secured such a 
result ; but as it now stands the only change is that the husband 
instead of the heir-at-law can secure a monopoly of the intestate 
estate.) 

Boucaut, for the defendants. — The argument for the plaintiff 
appears to have proceeded on the assumption that the case of 
Pannan v. Pannan had fully construed the Law of Inheritance 
Amendment Act ; but it will be seen on consideration that the 
grounds on which the decision in that case was based are not 
applicable to the suit now before the Court. (Gwynnb, J. — If my 
remembrance be right, the argument in Pannan v. Pannan went 
principally on the question of some of the provisoes in reference 
to registration under the Real Property Act not having been com- 
plied with ; and therefore it was contended the registration was 
bad, and the Court could look behind the certificate of title. My 
opinion had been, however, that the provisoes were merely 
directory. There is also the other point, that the legal estate 
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passed by reason of the intestacy without registration ; by virtue of 
the Act all lands, whether under the Real Property Law or not, 
being held to come under the provisions of the Act of 1867.) 
There is also the farther distinction that in the case mentioned the 
argument proceeded upon the assumption that the construction of 
the Act now contended for by the plaintiff was the correct one, the 
question of registration being made the main grounds of con- 
tention. (GwYNNB, J. — My attention has recently been called to 
the fact that the Act is said to be a copy of a similar Statute in 
Sydney, and it has been argued that if the Judges could adminis- 
ter it there, surely it could be worked in this colony. Personally 
I had not been aware that the Statute was taken from the New 
South Wales code, but on being informed to that effect 1 compared 
the two enactments, and singularly enough found that all the 
objections I had raised to the measure as introduced here were 
carefully guarded against in the Act upon which it was said to 
have been modelled.) The Act does not profess to abolish primo- 
geniture, but simply to amend the Law of Inheritance. The 
Sydney Statute, No. 20 of 1862, on the contrary, was clearly 
intended to accomplish that object. Theo, turning to the inter- 
pretation clause of the Act here, it would be seen that taking the 
words " lands " and " owner." the former was only made to apply 
to a legal estate, whereas thie latter received the wider application 
of either " legal or equitable," and it is clear that equities were 
not contemplated in reference to lands. The provision in clause 1 
of the Act also, that such lands are to be held for the purpose of 
division or distribution, fully rebuts the contention on the part of 
the plaintiff that they were intended for the sole benefit of the 
personal representative, and the Court will not yphold a con- 
struction which would have the effect of depriving all the children 
of their interests, unless the language of the Legislature is unmis- 
takable. (GwTNNB, J. — I should like to be able to see my way 
clear for saying that there was a resulting trust to the grand- 
mother.) The point is at least open for the consideration of the 
Court. From the concluding words of the definition of " owner '* 
in the interpretation clause of the Act, it is evident that, notwith- 
standing the recent legislation on this subject, in this instance the 
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Statute was not meant to extend to married women, because they 
have no power to dispose of their property. In this suit the only 
way in which the intestate could have done that was by the 
exercise of the power of appointment under the will. Clause 4 of 
the Act is utter nonsense, as, for example, if the construction there 
placed on the word ^* heirs " is admitted it would be impossible, 
under certain circumstances, to maintain an action for ejectment. 
(G WYNNE, J. — From the wording it would appear to contemplate 
the existence of an heir during the lifetime of an intestate.) 
Another point is in reference to clause 11, which provides for the 
making of rules by the Supreme Court, prescribing the form in 
which probates and letters of administration, to take effect under 
the Act, shall be drawn. (Gwynnb, J. — That clause presents 
another absurdity in declaring that probates or letters of adminis* 
tration operate to pass lands, whereas it is hardly necessary for me 
to say that such instruments are only evidence of the right to take 
land. It would be impossible, therefore, for the Supreme Court to 
make rules by virtue of a clause founded on a palpable error.) 
Clause 11 shows that the letters of administration referred to in 
clause 2 could only mean letters framed in accordance with such 
11th clause. Ordinarily letters of administration bind the per- 
sonalty only, and if the forms provided for in clause 11 cannot 
be framed, the whole Act becomes unworkable. The Act says 
such letters shall contain certain provisions and restrictions, and 
the Court says it has no power without further authority from the 
Legislature to impose those provisions and restrictions, and under 
such circumstances the rights of the heir-at-law must be held to 
remain intact. Again, under the proviso at the end of clause 1 it 
is clear that the deed of conveyance in the case before the Court 
is burdened with trusts, and if the husband takes at all it would 
have to be subject to them. As to the extent to which such a 
Statute might be held to be retrospective, there are several 
decisions — 

Ashbume v. Bradshaw, 2 Atk., 36. 

On the question of the tenancy by curtesy the authorities are con- 
flicting as to whether a husband has any such rights where he is 
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not in the receipt of the rents or profits, and generally has no 
interest in the property. In 

Mowre v. WebUer, L.R, 3 Eq., 267, 

yice-Chancellor Stbwabt decided that under those Gircumstances 
no such tenancy would arise ; while in 

Appleton V. RowUy^ L.R., 8 Eq., 139, 

Vice-Chancellor Malins expressly dissented from that opinion. No 
other cases can be found to support the latter decision, but several 
take the same view as that laid down by Vice-Chancellor Stewart. 
Lord Coke also says that tenancy only attaches when the husband 
has a right to receive the rents and profits. In the case under 
consideration the legal estate has been vested in trustees, with the 
express object of depriving the husband of any such rights. 

Way, Q,C,, in reply. — As to the plaintiff not being a tenant by 
curtesy, the separate use only attached during coverture. With 
regard to the cases, Vice-Chancellor Stewart had given no grounds 
for his decision, while the learned Vice-Chancellor had gone fully 
into the question in the latter case of Appleton v. Rowley. The 
point is, however, altogether secondary to the great question of 
the construction of the Act of 1867. As to the title of the 
measure the term " inheritance " is the one most generally used by 
jurists in matters affecting primogeniture, but neither the title nor 
preamble are to be strictly construed in solving the intention of 
the Legislature. With reference to the interpretation clause, there 
is no doubt that neither it nor the Act as a whole was framed 
according to scientific jurisprudence, but the Court will not defeat 
the intention of the Legislature because technical language has 
not been used. In the first place, looking at clause 1 from the 
point of view adopted by the learned counsel for the defendants, 
the Act would be quite unworkable whenever the next of kin con- 
sisted of only one person, as there could be no distribution as con- 
templated by the language used. The proviso at the end of that 
clause simply means that when an intestate estate is encumbered 

L 
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with a mortgage or equity, such charge is not to be prejudicially 
affected by the intestacy. The 4th section also is not so obscure 
as it has been attempted to be shown. According to the canons of 
construction it is improper to make it retrospective, and the word 
" heir " is simply meant to include the personal representative, who 
in the case before the Court is the plaintiff; and, taken in con- 
junction with clause 1 of the Act^ the estate should go to him. 

Cv»r, ad, wit. 

12 December — 

GwYNNB, J., now delivered judgment as follows : — By a settle- 
ment dated the 31st of March, 1865, an estate consisting of 
section 60 and part of section 532 was conveyed by Mrs. Mary 
Roden Keelen, widow, to the defendants as trustees for the benefit 
of her daughter, Mrs. Mary Revitt. By the settlement the estate 
was made subject to a special power of appointment over a use 
given to the daughter, then the wife of the plaintiff, and subject 
thereto the equitable estate in fee was vested in Mrs. Revitt with 
a declaration to the effect that her husband should have no interest 
in the estate so settled, nor should she be under any disability 
with respect to such estate by reason of her then existing or any 
future coverture, but should have the same rights of enjoyment 
. and disposition as if she were a single and not a married woman. 
On the 13lh August, 1872, the said Mrs. Revitt died without 
having exercised the power of appointment contained in the said 
settlement, and without having made any disposition, either inter 
vivos or by will, of her interest in the settled estate. She left 
surviving her the plaintiff and seven children — two by a former 
husband (John Donelly), and five by the plaintiff. On the 23rd 
of September, 1872, letters of administration of all and singular 
the personal estate and effects of the said Mary Revitt were 
granted by the Supreme Court, in its testamentary causes juris- 
diction, to the plaintiff as the husband of the deceased, and the 
plaintiff thereby became the sole personal representative of the 
said intestate. I do not see why the husband took out adminis- 
tration to his wife, except to found a claim to the realty, for it 
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does not appear that she had any personal estate ; but on this 
point no question has been raised. The question raised in the suit 
is, did the equitable estate and fee of which Mrs. Revitt died 
seised descend (notwithstanding the local Act, No. 29, 1867, which 
is popularly supposed to have universally abolished primogeniture 
in South Australia) to the heir-at-law of Mrs. Revitt, subject of 
course to the husband's estate by the curtesy, or did the plaintiff 
by the effect of the local Act take the estate for his own absolute 
use and benefit. So that the ■ substantial question which I have 
to decide is, does the local Act, the Intestate Real Estate Distri- 
bution Act, 1867, deprive the heir-at-law of Mr. Revitt of his 
right to the estate by descent 1 It is perhaps unnecessary to state 
that what I have already assumed, namely, that by the law of 
England, on the death of Mrs. Revitt the estate would have 
devolved in the same manner as it would have done had it never 
been settled to her separate use — that is to her heir-at-law. And 
certainly the law of England will decide this case, unless, indeed, 
it comes within the operation of the local Act, No. 29 of 1867. 
By that Act, 1st, it is enacted — ''All lands of which any person 
shall die seised, or possessed as owner without devising 'the same, 
or which he shall only partially devise, shall pass to and become 
vested in the personal representative of the person so dying, if 
undevised absolutely, or if partially devised, then subject to such 
partial devise, and such personal representative shall hold the said 
lands, and the unapplied proceeds thereof, in case the same shall 
be sold for division of distribution, in like manner as is now the 
case with chattel real property, and such lands shall be distri- 
butable and disposable in like manner as other personal assets, 
without distinction as to order of application, in payment of debts 
or otherwise." By the 12th section, "owner" is defined to mean "any 
person seised or possessed of or entitled to any beneficial estate or 
interest in lands as before defined, whether legal or equitable, 
which he had or would, were he of full age, have had power to 
dispose of by will, and which but for this Act would go to the heir- 
at-law or his executor or administrator." I have repeatedly, both 
publicly and from the Bench and privately, pointed out the unsatis- 
factory state of the law under this Act, but without effect. It 

l2 
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now, unfortunately, falls upon me to endeavour to put a con- 
struction upon it. The personal representative is to hold the 
lands, or the unapplied proceeds thereof, " for division or distri- 
bution in like manner as is now the case with chattel real pro- 
perty; " but here is an assumption that there is a mode of division 
or distribution peculiar to chattel real property. But this 
assumption is a false one. I must therefore, I suppose, take the 
words " chattel real property " used in the Act to mean personal 
estate generally ; a species being used to denote a genus. But 
amongst whom is the division to be made 1 The estate is to be 
applied in the payment of debts ; thus we have a class — namely, 
creditors — amongst whom a distribution and disposal are to take 
place, but after payment of debts the only guide we have as to the 
division is that it is to be ** in like manner as is now the case with 
(adopting the suggested new reading) personal estate of intes- 
tates,'' which, I presume, means that the rule for division under 
our local Act shall be that of the Imperial Act, commonly called 
the Statute of Distribution, although I have no certainty as to the 
meaning of the local Legislature, for they give no rule for division 
except by reference. I shall assume that they intended to point 
to the Statute of Distribution as the standard of division under 
the local Act. But, unfortunately, the Statute of Distribution 
(22 and 23 Carl. 2, c. 10) does not extend to the estates offemmea 
couvertes, and, moreover the husband has the exclusive right to be 
the administrator of his wife. Sir E. C. Williams, in his work on 
Executors, vol. 1, p. 337, expresses himself thiis : — " This right (to 
administer to his deceased wife) belongs to the husband exclusively 
of all other persons, and the Ordinary has no power or election to 
grant to any other. . . . But the right, however founded, is 
now unquestionable, and is expressly confirmed by the Statute 29, 
Car. 2, c. 3, which enacts that the Statute of Distribution shall 
not extend to the estates of femmes couvertea that shall die intestate, 
but that their husbands mav demand and have administration of 
their rights, credits, and personal estates, and receive and enjoy the 
same as they might have done before the making of the said Act; 
and before that Act he was entitled, as all administrators were, to 
the exclusive enjoyment of the residue. So it would appear that 



1873. S. A. LAW REPORTS. 166 

SUPRBHE COUBT. ReVITT V. KeeLEN AND ANOTHER. EQUITY. 



if the local Aot applies, the husband, Mr. Revitt, will take the 
estate for his own benefit absolutely, and to the exclusiom of the 
six children of their mother, the intestate owner. But I cannot 
think that the Legislature intended to take from the heir-at-law his 
inheritance in order to give it to a stranger in blood. No doubt 
there are words in the Act which, to a certain extent, indicate such 
an intent For example, section 3 : — " No widow shall be 
entitled to her dower, nor husband to his curtesy out of any lands 
which shall pass under any of the provisions of this Act." But to 
my mind this section, so far as estate of the tenant by the curtesy 
of England is concerned, if not useless, is incongruous and absurd. 
On the other hand, it is to be noted that the male gender is alone 
used in the Act. Thus affording, though slightly, an inference 
that the Legislature did not intend to interfere with the estates of 
married women. Take the case where lands are given to trustees 
in fee upon trust for a married woman and her heirs, or for a single 
woman who afterwards marries and dies covert, the land would 
still, in my opinion, descend to the heir-at-law. The reason is that 
the local Act contemplates, in order to its operation, that the in- 
testate should except as respects non-age, possess the testimenti 
/actio (see 12th sec). But a married woman cannot make a 
will — (see 14th sec. of the Statute of Wills, Henry VIII.) ; and 
her disability is not removed by the 1 Vict., c. 26. In other 
words, the local Act requires that the deceased shall not only die 
seised, but as oumer, and it makes " the former to dispose of by 
will" (sec. 12) and an essential element of ownership. There- 
fore, a married woman seised of an unsettled estate is not owner 
within the meaning of the Act. In the case now before me, Mrs. 
Revitt had the competency to make a will ; a competency acquired, 
though, not by the Common Law or by thy Statute of Wills, but 
sheerly by virtue of the equitable doctrine of separate use of 
married women — a doctrine assumed by the Lord Chancellors of 
England. Her status^ therefore, would seem to answer , the 
description contained in the 1st and 12th sees, of the local Act. 
She was a person who died seised or possessed of lands as owner 
without having devised the same. But the local Act has, as it 
appears to me, another requisite, which is that w^^oever as a 
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personal representative takes under it, takes in a fiduoiary 
character, as a trustee. The words are, "and such personal 
representative shall hold the said lands, and the unapplied proceeds 
thereof, if in case the same shall be sold for division/' &c. 
Assuming, therefore, that the equitable estate of Mrs. Revitt on 
her death, and the grant of letters of administration to tha 
plaintiff passed to, and became vested in him, yet it seems to me 
from the general provisions of the Act that it was not intended 
that he should hold it for his own benefit, but for division, in what 
manner or whom amongst does not appear ; but still he is to divide 
it, and that is a sufficient declaration of the Legislature that he is 
not to take beneficially. I feel great difficulty in the task imposed 
upon me of putting a construction upon an Act of Parliament so 
vague, lax, aqd uncertain as is "The Intestates Real Estates 
Distribution Act, 1867," and I can only look upon the decision at 
which I have arrived as a guess, perhaps a happy one, at the in- 
tention of the Legislature. That decision is that the plaintiff 
takes the estate for life as tenant by the curtesy, and subject 
thereto it descends to the heir-at-law in fee And I declare 
accordingly. I will only add that I choose to base my opinion 
upon this ground — that the local Act No. 29, 1867, does not apply 
to the real estates of married women dying during coverture, 
whether the estate is settled to their separate use or not. 
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Hanson, C.J., Gwynnb, J., Wearing, J.] [Equity. 

17 September and 23 Dbobmber, 1873. 

In the Matter op "The Companies Act, 1864," and "The 
Companies Amendment Act, 1870-71 ;" and in the Matter 
OP " The Taliskbb Mining Company, Limited." 

APPEAL, — Companies Act, lS64k— Companies Amendment Act, 
imO— Deed of Settlement-— Unpaid Calls— Property, 

By their original deed of settlement the trustees and directors of a 
Mining Company, unlimited liabilitif, toere empowered to borrow 
*' on mortgage, or charge of the property, or on the bonds, deben- 
tureSf or loan-notes of the Company, and on any other security 
which may be available,^* any sum or sums of money not exceeding 
£3,000, " and so as no sum or sums of money shall be borrowed by 
the Company until the whole of the calls {if any) made by virtue 
of these presents shall be paid up," 

By a supplemental deed it was provided (inter alia) ** that such 
parts of the said deed of settlement as prevent such borrowing 
until the whole of the calls made shall be paid up, shall be and 
the same are repealed." 

By a deed executed subsequently to the above supplemental deed, the 
unpaid calls of the Company were expressed to be mortgaged to 
the plaintiff^ to secure the amount of an advance made by them. 

On the Company being wound up under the superintendence of the 
Court, the plaintiffs claimed that the amount of their principal 
and interest should be paid to them {out of a sum realized in re- 
spect of a call made by the official liquidator) before any distribu- 
tion among the general body of the creditors. 

Held per HANSON, C. J. , and WEARING, J. (GWYNNE, J. dissen- 
tiente) — T^t the words " if any *' in the original deed showed that 
the limitation was intended to apply only to calls actually made, 
and not tofiiture calls. 

That the term '^property " was of sufficiently extensive signification 
to include the unpaid calls of the Comp<tny, and that even if 
excluded by the condition in the original deed, yet that condition 
having been repealed such limitation no longer existed. 

Per Hanson, C.J. — That unpaid calls, even if they were not in- 
cluded in the term property, would certainly come within the 
meaning of * ' any available security " used in the supplemental deed. 

Decision of GWYNNE, J. (Primary Judge), reported 6 8,A,L,B., 
98, reversed, 

Appbal froio a deciision of Mr. Justice Gwynnb, as ffiiftarfr Judge 
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in Equity, dismissing an application for an order declaring that the 
holders of certain debentures secured by the unpaid capital of the 
Company were entitled to priority over the general body of 
creditors in the division of assets upon the Company being wound 
up under the Companies Acts. The application was, in the first 
instance, made on summons to the Primary Judge in Chambers, 
but he required that it should be brought before him in Court ; 
and from his decision upon such hearing the present appeal was 
made. The Company, as originally constituted, was one of un- 
limited liability, regulated by a deed of settlement, to which there 
had been several supplemental deeds. Ultimately, however, it had 
been incorporated as a limited liability Company under "The 
Companies Act, 1864." The principal question for the consider- 
ation of the Court is, briefly, whether a mortgage of future calls 
was valid. 

Way^ Q,C,, for appellants. — ^The report of the case, as it 
appeared in 6 S.A. Law Reports, 98, conveys a pretty accurate 
impression of the prior proceedings in the matter, and refers to all 
the cases bearing on the subject. The decision will be seen to 
have been that although the word " property " extended to future 
calls, yet by virtue of the proviso in the clause of the deed above 
referred to its application in the present case is limited. But such 
limitation only applies firstly to the amount, and secondly to the 
time, when the money should be so raised. The construction 
placed upon the clause by the decision was that no mortgage could 
be made while any of the calls then made remained unpaid ; but • 
to uphold that would necessitate the excision of the words ^* if 
any " from the clause, and to substitute " to be " in lieu thereof. 
And the former words were undoubtedly inserted to exclude the 
very construction which had been given by the judgment of the 
Court below. Again, by the third supplemental deed, in 1867, 
the previously necessary authority of a special general meeting of 
the shareholders was repealed, and free and uncontrolled power 
was given to the directors, without limitation, to negotiate loans 
on the security of the property of the Company. (Wearing, J. — 
Were the debentures, in respect of which the applicati(Hi was made. 
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issued before the execution of the third supplemental deed!) 
They were. 

Belt — The oriji^nal debentures were issued as early as 1866, 
but they have been subsequently renewed. 

Wat/y Q.C, — A complete satisfaction of the prior debentures 
was, however, made before the later charge had been created. 
Then the appellants were in any case entitled to be satisBed pro 
tanto out of the calls which already had been made at the time of 
the issue of the debentures. 

Belt. — The point has not been taken in the Court below, and I 
have not had notice of an affidavit proposed to be read in support 
of it. 

Way, Q.C. — The point was not dwelt upon ; but the words of 
the motion were expressly framed to allow of its being taken. 
(Hanson, C.J. — Had the bank been made aware of the existence 
of these debentures at the time when it made the advance to the 
Company 1) 

Belt. — I cannot speak positively on the point. 

Way, Q.C. — I am instructed that such was the case. In the 
Court below a charge of fraud was made, which was subsequently 
withdrawn, and in consequence of such withdrawal the affidavits 
verifying the fact' that the Bank knew of the existence of the 
appellant's charge upon the property of the Company have not 
been used. If anything turns upon that, however, an affidavit 
could be procured. 

Ingieby followed. — When the liability of the Company was 
unlimited, of course every individual shareholder was liable, as 
in an ordinary partnership, for the whole amount of the debts 
of the Company, and the manifest intention in inserting the 
proviso in clause 13 of the original deed was to prevent an 
extensive liability being incurred which the wealthier members of 
the partnership might have been called upon to meet in the event 
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of the poorer shareholders not being able to assist in doing so. 
That was the only extent of the limitation, and when the Company 
was duly incorporated under the Companies Act the necessity for 
such limitation was at an end. The words '' if any ** in the clause 
were obviously intended to apply to the calls which had been 
already made and had not been paid. They were clearly not meant 
to extend to the whole capital of the Company. As to the signifi- 
cation of the word " property," the Court were not likely to be 
divided upon that point ; but the Property Act of 1860 bears on 
the proper construction to be placed upon it. By virtue of clauses 
49 and 50 of the Act of 1864, any Company has the power by 
special resolution at any time to alter its constitution, and the 
Talisker Company having been incorporated in 1865, the absolute 
power given to the directors to create charges upon the property 
of the Company was therefore dearly valid, and had been law- 
fully exercised. 

Belt, for the respondents. — The case resolves itself into two 
questions — first, what is the proper construction .of the clause H 
in the original deed of settlement, having due regard to 
the supplemental deeds 9 and secondly, supposing the Court were 
disposed to reverse the decision of the Primary Judge on that 
point, what is the proper construction to be placed on the pro- 
visions of the Act of 1864) On the first question the Court will 
remember that under the original deed there was no limit to the 
liability of the shareholders, and looking at that fact, and also the 
wording of the clause, the plain meaning was that there should be 
a definite restriction to the extent of the original capital of the 
Company — £6,000 — which should first be fully called up before 
any further siun was borrowed. The effect of the third supple- 
mental deed, in 1867, was not to impose any fresh restrictions, or 
give any additional powers as to borrowing money, but simply to 
empower the directors to do by themselves what under the original 
deed required the sanction of a special general meeting. The 
word " property " is immaterial to the case, though there is a clear 
distinction between the property and the capital of a Company, 
the latter only extending to the actual assets of the Company 
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available for satisfying the claims of third parties. The judgment 
in re Lishman's claim is not quoted in any of the other cases 
bearing on the subject, and is clearly wrong — 

£me9t y. NichoUa, 6 H.L. Cas., 401. 

The unpaid capital of a company, also, is in quite a diflferent 
position when the Company is in course of liquidation. It must 
then be dealt with in accordance with the provisions of the Com- 
panies Act, and is not in any degree whatever controlled by the 
deed of settlement or anything of a like nature. The assets are 
distributed pari passu under the direction of the Court, the official 
liquidator being constituted a statutory trustee for the benefit of 
the general body of the creditors — 

Companies Act, 1864, clauses 71, 88, 92, 95, 96, 118, 

(Hanson, C.J. — I understand you to say that the Company being 
in liquidation would banish all dififerences in the nature of its 
liabilities.) I will not go quite so far, as there would manifestly 
be an exception in the case of a charge on property, the legal 
estate of which would have passed at law. GrisselUs case, cited 
on the other side, simply deals with the right of a shareholder to 
set off a debt due to him by the Company against his liability as 
a contributory. In the present case the appellants are share- 
holders, but on the question of set-off the doctrine has been 
carried much further, it having been held that not even where 
there has been an express agreement to allow a set-off would the 
Court permit it to be done, on the principle that by so doing the 
shareholder would have an undue advantage, inasmuch as his debt 
would be paid in full by being set-off, and not satisfied paan, passu 
with the rest of the liabilities — 

Paraguassu Steam Tramroad Company, Ezparte Black, 
Hawthorne, <fe Co., 42 L.J. (June, 1873), 444 

(Hanson, C.J. — The question before the Court is simply the right 
to mortgage the future calls.) The contention on behalf of the 
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appellants is antagonistic to the whole tenor of the Companies 
Aot. For instance, by clause 25 returns are to be made as to the 
position of a Company every half-year ; but it would be impossible 
to give an accurate and true idea of the position of a Company if 
its future capital was the subject of a mortgage. On the con- 
struction of the deed of settlement and the supplemental deeds, 
and also on the principles of the Company law^ the decision of the 
Court below must be affirmed. 



Wa^y Q.C.f in reply. — Apart from the proviso in the original 
deed the appellants would be entitled to the priority for which they 
contend, so the question really resolves itself into the construction 
of clause 13 in the deed. That proviso has been totally repealed 
by the supplemental deed of 1865, and therefore the clause 
should now be read as if such proviso had never formed part of it. 
But apart from that there is a deed of 1867, which is conclusive 
as to the directors being clothed with an express and unlimited 
power as to charging the property of the Company. If the words 
" if any '* in the clause 13 referred to the whole capital, they 
would be meaningless and nonsensical. On all the grounds the 
appeal must be upheld, and the decision of the learned Primary 
Judge reversed. 

CtMr. ad, vtdt, 

23 December — 

Wearing, J., now delivered judgment : — The Talisker 
Mining Company is being wound up under the supervision of this 
Court. Before the liquidator the appellants claimed to rank as 
preferential creditors upon the uncalled capital of the Company in 
respect to certain debentures which they hold. The claim having 
been opposed by certain unsecured creditors, the matter was referred 
by the Liquidator to His Honor the Primary Judge, and he having 
decided against the debenture-holders, they now appeal from his 
decision. The Company was established by a deed of settlement in 
the year 1862. Amongst other provisions, the deed contained a 
clause which empowered a special general meeting to authorize the 
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TroBtees and Direotors, or any of them, to borrow on mortgage or 
charge of the property of the Company, or on the bonds, deben- 
tures, loan-notes, or promissory notes of the Company, or partly on 
some and partly on another of such securities, or any other securities 
which might be available, and which the meeting might approve, 
any sum or sums so that no sum exceeding £3,000 principal money 
should be due at any one time, and so that no sum or sums of 
money should be borrowed until the whole of the calls (if any), 
made by virtue of the deed, should be paid up. A supplemental 
deed was made bearing date the 10th April, 1865, which was 
registered on the 26th July, 1865. By that instrument the 
Company was brought under the provisions of the Joint Stock 
Companies Act as a limited Company. In various of its provisions 
the original deed of settlement was altered. The capital of the 
Company was raised from £6,000 to £30,000. The amount pay- 
able on each share by calls was increased to £10, with certain 
restrictions as to the mode of making calls. The limit of the 
amount to be borrowed was changed from £3,000 to £10,000. 
And lastly, the proviso restraining the power of borrowing from 
being exercised until all the calls made should have been paid was 
repealed. At a special general meeting held on the 26th July, 
1865, a resolution was passed authorizing the Directors to raise 
further funds on the security of the Company's property, and in 
pursuance of it the appellant's debentures, purporting to charge 
the property of the Company, were issued. It has been contended 
for the unsecured creditors, first, that these securities do not extend 
to future calls as not coming within the term " property " used in 
the 13th clause of the deed of settlement ; and secondly, that by 
the provisions of the Companies Act the debenture-holders can only 
rank pari passu with the rest of the creditors. Lishman's case (23 
L.T., N.S., 759) was cited by the appellant's counsel in answer to 
the first of these two objections ; and it is admitted that 
the principle then established would be decisively in favour 
of the appellant^ contention but for the effect of certain 
words at the end of the 13th clause of the deed of settlement. 
It has been urged that the words "so that no sum or 
sums of money shall be borrowed until the whole of the 
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calls (if any), made by virtue of these presents, shall be paid up '' 
show that it was not intended to authorize the mortgage of future 
calls as '* property/' inasmuch as before the power of mortgaging 
could be exercised the whole of the calls authorized by the deed 
must haye been made, and that consequently there could be no 
property of this description to be mortgaged. The first answer to 
this is that before the debentures were issued the whole of the 
proviso was repealed^ so that as the 13th clause then stood without 
the proviso, the rule of construction established by Lishman's case, 
showing that unmade calls come within the meaning of the word 
property, would here apply. But even as the proviso stood, the 
right construction of it, as it seems to me, does not militate with 
this interpretation of the word ''property" as used in the 13 th clause 
of the deed. The words '' if any," which are inserted in the clause, 
as I understand them, show that it was intended to allow the 
borrowing power to be exercised before even a single call had been 
made. I am, therefore, of opinion that the term '' property " in- 
cluded unmade calls, and that, therefore, the appellant's securities 
extended to that description of assets Then, with regard to Mr, 
Bd€% second objection, founded on the provisions of the Companies 
Act, it appears to me that the authorities he cited had no refer- 
ence to the present matter. No doubt a shareholder in a limited 
Company, who is also a creditor of the Company under a contract, 
is not, in the event of the Company being wound up, entitled to 
set-off the debt due to him against the calls, nor to set-off against 
the calls a dividend which hereafter may come to him. Conceding 
this, however, it does not thence follow that property mortgaged 
to a particular creditor becomes, by the winding-up procedure 
merged in the general assets of the Company, freed from that cre- 
ditor's claim. The fallacy consists in treating as an asset of the 
Company that which is no further so than as it may exceed in 
value the amount of the claim for which it has been pledged. I 
am of opinion, therefore, that, this objection also failing, the 
appellants are entitled to rank as creditors preferentially for so 
much of the unpaid calls as may suffice to satisfy their claim, aud 
that, consequently, the order must be reversed. 

GwTNNB, J. — The question at issue came before me as Primary 
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Judge, and it is f]X)m my decision the appeal has been made. It 
appears to me the only point the Court has to decide is as to the 
meaning of the proviso in the original deed of settlement of the 
Company, "and so that no sum or sums of money shall be 
borrowed until the whole of the calls (if any), made by virtue of 
these presents, shall have been fully paid up." It must be admitted 
that the sense is rather ambiguous ; but in my opinion the con- 
struction is that no money should be borrowed until all calls made 
had been got in; in other words, the internal means for carrying on 
the Company were to be resorted to before going to external means. 
I cannot see what efifect the provision would have if the Company 
could borrow on its unpaid capital. The expression " all calls " 
could not mean one call alone. And under those words in the 
deed not only could they not, in my opinion, mortgage calls, but 
neither could they encumber any of the property of the Company 
while calls remained unpaid. It has been urged^ however, that the 
proviso referred to was abrogated by the supplemental deed ; but I 
cannot concur in such an opinion. The only efifect of the second 
deed I take to be a mere relaxation as regards the time of bor- 
rowing ; but the primary restriction remained in full force and 
efifect, both deeds being read as one. I, therefore, am still of 
opinion that there existed no power to mortgage future calls. 

Hanson, C.J. — This is an appeal from a decision of His Honor the 
Primary Judge, rejecting the application of the holders of certain 
debentures, issued by the Directors of the Talisker Mining Company, 
to be paid out of a call made by the Ofi&cial Liquidator in preference 
to the unsecured creditors. The Talisker Mining Company was 
originally instituted in 1862 under a deed of settlement, which 
among other things, gave power to a special general meeting of the 
shareholders ** to authorize the Trustees and Directors, or any of 
them, to borrow on mortgage or charge of the property of the 
Company, or on the bonds, debentures, loan-notes, or promissory- 
notes of the Company, or partly on one or partly on another of 
such securities, or any other securities which may be available, and 
which the meeting may approve, any sum or sums, so that no sum 
exceeding J&3,000 of principal money be due at any one time, . . 
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. . . and so as no sum or sums of money shall be borrowed by 
the Company until the whole of the calls (if any), made by virtue 
of these presents, shall be paid up.'' By a subsequent deed, dated 
the 10th April, 1865, it was provided that the capital of the Com- 
pany should be increased, that the power of borrowing should be 
extended from £3,000 to £10,000, and that such parts of the 
deed of settlement as prevented such borrowing until the whole of 
the calls made shall be paid up, should be, and the same were 
thereby repealed ; and by a subsequent deed, dated 5th March, 
1867, it was provided that the power of borrowing should be 
increased to £15,000, including all sums already borrowed, and 
the Directors (on their own authority) were authorized to borrow 
such sum on behalf of the Company " on mortgage or charge of 
the property of the Company," &c., following the terms of the 
first deed, but without any proviso. Under those powers the 
Directors borrowed various sums on the security of debentures 
charged upon the property of the Company, and the Company 
being now in course of winding up, the holders of those debentures, 
who are also shareholders in the Company, seek to be paid out of 
the proceeds of the call made by the Official Liquidator. On the 
argument before us, it was contended by Mr, Belt on behalf of some 
unsecured creditors, firstly, that future calls were not included in 
the term property so as to become chargeable by mortgage ; and 
secondly, that if they were so included, they form part of the 
assets of the Company at the time of the order for winding up, 
and would therefore be distributable pari passu among all the 
creditors without regard to their securities by force of the Com- 
panies Act. And in support of this latter contention, he cited two 
cases, neither of which, however, appear to me to have the effect 
he attributes to them. The case cited from the Law Jowrrud shows 
only that a Company cannot by any private agreement with a 
creditor, whether shareholder or not, exempt him from the opera- 
tion of the Companies Act, and secure to him more than his 
proportionate share of the assets of the Company when it is in 
process of being wound up, but leaves untouched the question what 
constitutes such assets ; and the other (ex parte Grissell) shows 
that a shareholder who is also a creditor occupies two independent 
positions ; that his rights as creditor are not afifected by the circum- 
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stance of his being a shareholder, nor his liabilities as shareholder 
diminished by the circumstance of his being a creditor. As 
creditor, he stands upon the same footing as a stranger ; as 
shareholder, upon the same footing as other shareholders ; he 
must pay his calls as though he were not a creditor, but he receives 
his dividend as though he were not a shareholder. So that it 
appears to me that the only question is — what is the power 
conferred upon the special general meeting, or upon the Directors 
by the various deeds, and that this substantially depends upon the 
construction of the first deed ; for if the word " property " is there 
so used as to show that it is not intended to include future calls, 
then I think we must give it the same interpretation in the 
subsequent deeds. Looking, then, at the language of the first 
deed, it seems material to observe that the power to borrow is 
given in the most comprehensive manner possible. Not only does 
it include the property of the Company and their bonds, notes, &o., 
but also any other security that might be available ; and certainly 
future calls, the payment of which was secured by a covenant, 
would be an available security even if they did not form a part of 
the property. It is not, however, necessary to dwell upon this 
point, to which I have referred only for the purpose of 
pointing out that if the word "property" did not include 
future calls per se, they would still come under another 
head of the power, and I think it would be inconsistent with 
the language of the deed to hold that calls, though prima fctcie 
included in the general term "property" were nevertheless excluded 
by reason of the object to which that property is to be applied, 
when the residue of the clause contains words which would of 
themselves include calls, since that appears to me to show that no 
such limitation of the meaning of the term property could be 
intended. However, I fully concur in the view of His Honor as to 
the effect of the word '^ property," that it does include future calls 
since they represent sums which the shareholders have consented 
to pay to the Company, and for which the Company might 
sue; and Lishman's case is an express authority to the same 
effect. But while thus agreeing with His Honor in his view 
of the usual meaning of the word, I am unable to assent to the 
reasoning which induced him to hold that for the purpose of 

M 
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this deed this meaning was to be narrowed. If I understand 
that reasoning correctly, His Honor held that future calls belonged 
to the same category as cash in hand or money in the Bank, and 
as it could not be supposed that the deed intended to authorize 
the raising money by a mortgage upon the latter, so neither could 
it upon the former. Bat this reasoning appears to me to overlook 
the essential distinction between moneys to be procured by calls 
and cash in hand or money in the Bank, since the two last are at 
once and directly available for the purposes of the Company, and 
the first only at intervals and after certain formal proceedings. 
The very same reasons, therefore, that would make it inexpedient 
or absurd to borrow upon the two last might make it expedient to 
borrow upon the fir^t ; and this seems to show that they are not 
rightly included under one category. I see, therefore, no reason 
for giving any narrower meaning to the word " property " in this 
deed than that which it would naturally bear ; and I think, there- 
fore, that it does include future calls. There remains, then, only 
to consider the efifect of the proviso. That proviso appears to have 
been construed by His Honor to mean that no money should be 
borrowed until the whole of the capital of the Company had been 
called in, and all those calls ^lly paid ; but I am unable to agree 
in that construction, which if enforced would have probably 
rendered the power of borrowing a nullity, since very few Com- 
panies exist in which there would not be some defaulting share- 
holders before the whole capital was paid up. The words '* if any" 
seem inconsistent with such an interpretation, and the e0ect of the 
proviso appears to me to be the same as though the words had 
been " the whole of any calls which shall have been made shall be 
paid up ^ so that the proviso would apply only to such calls as had 
been actually made before the necessity of borrowing arose. I do 
not, therefore, think that it can limit the effect of the word 
" property " in the first deed, still less that it would have that 
effect after its repeal, or in respect of money borrowed by 
Directors under the deed of 5th March, 1867. I am therefore 
compelled to put a different construction upon the deed from that 
given to it by His Honor at the Court below, and I am of opinion 
that the appeal should be allowed. 

Judgment for appellants. 
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ADMINISTRATION.— See Intestates Real Estate, 1867 (1). 

ADMINISTRATOR.— See Real Property Act, 1861 (4). 

AFFIRMATIVE PLEA— See Bill of Complaint. 

AGREEMENT FOR THE SALE OF LAND.— See Real 
Property Act, 1861 (1). 

See Appeal (ly. 

ALIMONY, REDUCTION OF-See Petition. 

APPEAL. — 1. Breach of Contrttei — Affrtemeni — Correspondence, The 
defendant wrote to the plaintiff in answer to certain enquiries of 
his, as follows : — « We have the wool-carting from the following 
stations to let : — Winninnie, 130 miles from here, £2 15s. per ton. 
Let it be understood that we don't keep either of these jobs open 
for your reply, as we may let them in the meantime." 

To this the plaintiff replied :— " I think I shall take Winnin- 
nie at £2 15s. Let me know when to start, ftc, and if you have 
any loading up from Adelaide." 

The defendant, in reply, forwarded an agreement for signature 
with directions, and informed the plaintiff they should probably 
have some loading to take up, which agreement plaintiff accord- 
ingly signed. 

The agreement was in these terms: — '*I, the undersigned, 
have this day agreed with Messrs. Samuel Drew & Co. to cart 
wool as long as required with two horse teams from Winninnie 
to the Burra." 

Held— That the subject of the contract was the cartage of the 
whole of the wool from Winninnie station, and that the defen- 
dant, by forwarding the agreement, accepted the plaintiff's offer, 
the contract being contained not merely in the agreement ulti- 
mately signed by the plaintiff, which embodied his part of the 
contract only, but in that agreement and the previous corres- 
pondence which had passed between the parties ; and that the 
contract was that the plaintiff should cart the whole of the wool 
from Winninnie station, and the defendant should furnish the 
the whole of the wool for that purpose. 

Whittbll v. Drew. 161 
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APPEAL. — 2. Companies Act, IBQ^—Compcmies Amendment Act, 1870 
— Deed of Settlement— Unpaid Calls— Property. By their original 
deed of settlement the trustees and directors of a Mining Com- 
pany, unlimited liability, were empowered to borrow on ** mort- 
gage, or charge of the property, or on the bonds, debentures, or 
loan-notes of the Company, and on any other security which may 
be available," any sum or sums of money not exceeding £3,000, 
" and so as no sum or sums of money shall be borrowed by the 
Company until the whole of the calls (if any) made by virtue of 
these presents shall be paid up." 

By a supplemental deed it was provided {inter alia) ** that such 
parts of the said deed of settlement as prevent such borrowing 
until the whole of the calls made shall be paid up, shall be and 
the same are repealed. " 

By a deed executed subsequently to the above supplemental 
deed, the unpaid calls of the Company were expressed to be mort- 
gaged to the plaintiffs to secure the amount of an advance made 
by them. 

On the Company being wound up under the superintendence 
of the Court, the plaintiff claimed that the amount of their 
principal and interest should be paid to them (out of a sum 
realized in respect of a call made by the official liquidator) 
before any distribution among the general body of the creditors. 

Held per Hanson, C. J., and Weaking, J. (Gwynne, J., dis- 
sentiente) — That the words " if any " in the original deed showed 
that the limitation was intended to apply only to calls actually 
made, and not to future calls. 

That the term " property " was of sufficiently extensive signi- 
fication to include the unpaid calls of the Company, and that 
even if excluded by the condition in the original deed, yet that 
condition having been repealed such limitation no longer existed. 

Per Hanson, C.J. — That unpaid calls, even if they were not 
included in the term property, would certainly come within the 
meaning of ** any available security " used in the supplemental 
deed. 

Decision of Gwynne, J. (Primary Judge), reported 6 S.A. 
L.R., 98 reversed. 

In re The Talisker Mining Company, Limited. 167 

3. — Conviction — Ownership of informant. On appeal against 
a conviction under the Minor Offences Act, 1869-70, for feloniously 
stealing goods, the question whether the informant had such 
property in the goods as to entitle him to lay the information on 
which such cqnviction was obtained cannot be raised. 

Den MAN V. IVERSON. 64 

4. — Jurisdiction — Prohibition. Where there is no original 



jurisdiction in a Local Court there can be no appellate jurisdic- 
tion in the superior Court, the remedy being prohibition. 

Qu^Bre — If in the inferior Court, after a plea to the jurisdic- 
tion, a party goes into other issues, does he not waive his right 
to question the jurisdiction of such Court? 

Blyth v. Warhurst. 134 
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APPEARANCE, TIME FOR. -See Equity Act, 1866-7 (2). 

ARTICLES OF CLERKSHIP.— See Service. 

ASSURANCE.— See Policy. 

BILL OF COMPLAINT —4^rmarftw Plea. The plaintiff by his 
bill averred that a Deed of Assignment purporting to be made in 
pursuance of Division VI. of the Insolvent Act, 1860, was invalid 
* on the ground that the assignor (the plaintiff) was at the time of 
the making of the deed out of the jurisdiction of the Courts of 
this province ; and that the execution thereof by attorney was 
not such an execution as was contemplated by the said Division VI. 
The defendants pleaded that the deed having been executed 
by the plaintiff by his attorney duly appointed, as in manner 
provided by the said Act, and all conditions, &c., having been 
duly observed and performed before the filing of the said bill, 
the property and estate of the plaintiff vested in the assignees. 

Held — That the above plea, not negativing the facts set out 
in the plaintiff's bill, and not containing any new allegations, 
was bad in form, and the objections therein raised should have 
been taken on demurrer. 

Levi v. Ayers and Others. 66 

BILL OF ^XLE.—Conver8ion^NoUce of Demand. Where a bill of 
sale contains an absolute assignment, with right to immediate 
possession and power of sale on default, with no proviso as to 
notice, upon default no demand is necessary prior to exercise of 
the power of sale. 

Mackley v. Clarke. 29 

BREACH OF CONTRACT. -5«6*^««#«rf Contract-New Trial A con- 
tract was entered into in March, 1870. for the sale and purchase 
of sixty tons of hay, such hay to be stacked and thatched by the 
vendor on the purchaser's premises at Cocoanut Well and Police- 
man's Point, in December. 1870. Subsequently on the 21st De- 
cember, 1870. none of the hay having been delivered, a letter was 
written by the vendor to the purchaser in these terms, " I will 
stack the hay here at my own risk, and let you have it as you 
require at different times at the rate of £4 per ton chaffed/' &c. 

To this the purchaser replied, "Your proposition to stack the 
hay at your own place and supply me with what quantity I 
require at Cocoanut Well and Policeman's Point at the rate of 
£4 per ton, will suit me as well if not better than our previous 
arrangement. I hereby agree to accept your offer. Let me 
know what you intend doing." 

The vendor answered that he would do as he proposed in his 
letter of the 21st. The hay was not stacked until after Decem- 
ber, 1870, but the vendor subsequently stacked ninety tons of 
hay on hif> own premises, and continued to deliver chaff to the 
purchaser, which the latter accepted until some dispute having 
arisen the purchaser denied the contract and refused to accept 
any more chaff from the vendor. 

On action for breach of contract — 

« 

Held per Gwynne (Acting C, J. )— J. That the defendant's reply 
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to the plaintiff's letter of the 21st December was not such an 
acceptance pure and simple as was necessary to constitute a 
fresh contract, and that the parties were not (id idem, 

2. That even supposing a fresh contract to have been entered 
into, the stipulation that the hay should be stacked in Decem- 
ber, 1870, remained unchanged, and should therefore have been 
complied with. 

3. That again supposing the parties to have been ad idem, since 
the sixty tons of hay was to be at the plaintiff's risk the plaintiff 
was bound to have set apart the specific quantity of hay, the 
subject of the contract, in order that such risk might be deter- 
mined with certainty, and that it was not sufficient that he had 
a larger quantity stacked on his premises, some portion of which 
was not involved in the contract. 

Held per Wbabing, J.— 1. That " the hay " referred to in the 
defendant's reply to the letter of the 21st must be held to signify 
the sixty tons of hay, the subject of the contract, and that the sub- 
sequent words were merely intended more completely to identify 
the same by particularizing the purposes and objects for which 
such hay was destined, and that the defendant's having subse- 
quently taken delivery of several lots of the hay was strong evi* 
dence that he did so in acceptance of the terms of the plaintiff's offer. 

2. That a new contract having been entered into b^ which the 
place at which the hay was stacked was altered, and no stipu- 
lation made as to the time within such stacking was to be 
effected, it must be concluded that the plaintiff was to have a 
reasonable time within which to stack, and that it must have 
been contemplated by the parties that the original agreement by 
which the hay was to be stacked in December was to be rescinded. 

Per GwYNNE (Acting C.J.)~The mere fact of the jury failing 
to find on one of the issues raised, even though such issue was 
by the presiding Judge pronounced immaterial, is a sufficient 
ground for a new trial. 

Maoeintosh v. Handtside. 31 

BREACH OF CONTRACT.-See Appeal (1). 

BBOKER.— See Contbact. 

CALLS, UNPAID.— See Appeal (2). 

CERTIFICATE OF REGISTRAR-GENERAL.— See Registra- 
tion Act (4). 

TITLE.— See Real Property Act, 1861. 

CERTIORARI. — Mandamus. Certiarari will not be granted to remove 
causes from inferior Courts when the points relied on for the re- 
moval can all be taken on appeal to the Court to which the cause 
is proposed to be removed, and except in cases of urgency the 
rule will be granted only on a rule or summons to show cause. 

Tassie & Co. V. Gunter and Robertson. 26 

CHANGE OF DUTIES. -See Policy. 

CHILDREN, INFANT, CUSTODY OF.- See Eqioty Act, 1866-7(1). 
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CLERKSHIP.— See Service 

COMMENTS ON PUBLIC MEN.— See Libel. 

COMPANIES ACT, 1850.— See Policy 

1864.— COMPANIES AMENDMENT ACT, 

1870.— See Appeal (2). 

COMPLAINT.— See Bill of Complaint. 

CONSTRUCTION.— See Will. 

CONTRACT.— See Breach of Contract 

See Appeal. 

EXECUTORY.— See Real Property Act, 1861 (I). 

FOR SALE OF LAND,— Mortsfage^Title, A con- 

tracted with B for the purchase of certain property, the purchase- 
money to he paid partly in cash, and the halance to stand over 
for a period of two and a-half yeeurs at interest. A suhsequently 
discovered that the property was mortgaged, and refused to pay 
any further portion of his purchase-money unless such mort- 
gage was immediately discharged, and sued the vendor for a 
sum of £10 paid by him by way of deposit. 

The amount secured by the mortgage, equal to the balance of 
the purchase-money, was payable at the same date, and bore the 
like interest as such balance, and the vendor offered to obtain an 
undertaking from the mortgagees to convey to the purchaser on 
payment of their principal and interest as the same became due. 

Held— That the vendor showed a title which was a sufficient 
compliance with the contract. 

Hayball v. Homer. 62 

OF SHARES.— JroArer. The defen- 



dant, being a broker, told B, another broker, that he could let 
him have shares which he (A) had purchased from C, another 
broker, at a certain price, net, to himself. B replied he would 
let him know directly, and immediately went to the plaintiff, 
and as agent for A verbally sold him the shares at A's price with 
his own commission added. He returned and informed A of the 
sale ; A expressed himself satisfied, and told him to go to C and 
obtain the scrip. B went accordingly, but not being able to ob- 
tain it waited upon the plaintiff with the defendant and C, and 
introduced the defendant as his principal and C as the defen- 
dant's seller. Defendant said the matter had been humbugged, 
but he still hoped to get the shares. The defendant failing, 
however, for several days to complete, the plaintiff bought other 
shares at a higher price and sued for the difference. 

Held — ^That there was no evidence of any contract for the sale 
of the shares by the defendant to the plaintiff. 

Wadham v. Wright. 48 

— '■ SUBSTITUTED.— See BREACH OF CONTRACT, 



CONVERSION.— See Bill of Sale. 
CONVICTION.— See Appeal (3). 
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CORRESPO>JDENCE.— See Appeal (1). 

CUSTODY OF INFANT CHILDREN.— See Equity Act, 1866-7(1). 

DAMAGES (SPECIAL).— See Slander. 

DEED OF SETTLEMENT.— See Appeal (2). 

DEFALCATION, NOTICE OF.— See Policy. 

DEFENDANTS, SEVERAL.— See Equity Act, 1866-7 (2). 

DEPRECIATION OF PROPERTY. —See Petition. 

DESCRIPTION OF WITNESS. -See Registration Act. 

DISTRESS.- See Real Property Act, 1861 (2). 

DUTIES, CHANGE dF.— See Policy. 

EJECTMENT.— See Mortgage. 

See Real Property Act, 1861 (3). 

EMPLOYE.— See Policy. 

EQUITY ACT, 1866-7.— 1 PHmary Judge— Original and Statutory 
Jurisdiction — Talfourd^s Act — Custody of Infant Children. Sec- 
tions 7 and 8 of the Equity Act of 1866-7 confer upon the Primary 
Judge the same powers, authorities, &c., as are vested in the 
Lord Chancellor in England, but these powers, &o., refer only to 
such as belong to the original jurisdiction of the Lord Chancel- 
lor, and do not extend to jurisdiction by virtue of Statutes not 
adopted in this Province. 

The Primary Judge has no jurisdiction to make an order under 
2 and 3 Vict., c. 54, Talfourd's Act, with regard to the custody 
of infant children. 

J» re Johns. 101 

_— 2. Rules'^ Time for Appearance — Several 

defendants. Of two defendants, A and B, A resided at Adelaide, 
and B at a distance of more than 200 miles. A writ of summons 
endorsed as the bill of complaint required A to appear within 
eight days, and B within sixteen days. 

Held — That the writ was quite regular in providing two dis- 
tinct periods for the appearance of A and B. 

Bean v. Daly. 95 

ESTATE OF MAKRIED WOMEN.— See Intestates Real 
Estate Act, 1867 (1). 

EVIDENCE.— See Libel. 

EXECUTORY CONTRACT.— See Real Property Act, 1861 (1). 

HUSBAND.— See Intestates Real Estate Act, 1867 (1). 

INFANT CHILDREN, CUSTODY OF.— See Equity Act, 1866-7(1). 

INFORMANT, OWNERSHIP OF.-See Appeal (3). 

INTESTATES REAL ESTATE DISTRIBUTION ACT, 1867.— 
Estate of Married Women — Husband — Administration, The In- 
te«>tates Real Estate Distribution Act, No. 29 of 1867, does not 
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apply to the real estate of married women dying daring cover- 
ture, whether such estate be settled to her separate use or not. 
Such real estate therefore passes to the heir-at-law of the wife, 
subject to the husband's life interest therein by the curtesy. 

RSYITT v. KeELEN and ANOTHER. 156 



-2.— See Real Propebty Act, 1861 (4). 



JUDGE, PRIMARY. -See Equity Act. 

JURISDICTION, ORIGINAL AND STATUTORY. -^See EquiTV 
Act, 1866-7 (1). 

See Appeal (4). 

LAND, AGREEMENT FOR THE SALE OF.— See Real Pro- 
perty Act, 1861 (1). 

, CONTRACT FOR THE SALE OF.— See Contract. 

LEASE FOR TWO YEARS.— See Real Property Act, 1861 (3). 

LIBEL. — Privileqe — Comments on Puhh'c Men — Malice — Evidence. 
Comments on the public conduct of Members of the Legislature 
are privileged in the absence of malice, and it is not necessary 
to create the privilege for the persons making the comments to 
show the existence of the circumstances professed to be com- 
mented on. Malice may, however, be inferred from the terms 
of the publication, and a charge of oorruption would be in itself 
evidence of such malice ; but the use of an expression which in 
its ordinary meaning would not, but in certain special instances 
would impute corruption, is no evidence of malice unless the 
context or extrinsic evidence shows that such expression was 
used in its special and restricted sense. 

Per GWYNNE, J. — When an equivocal term is used, which 
might or might not convey a charge of improper conduct, it is 
for the jury to decide in what sense the term was used. 

Per Wearing, J. — In such cases, and when the occasion is 
privileged, the onus would be on the plaintiff to show the term 
was used in a corrupt sense ; and when the comments appear in 
a journal intended for the general public, and relating to a Par- 
liamentary measure affecting the general welfare, written of a 
Member of Parliament, their meaning must be deduced from the 
general tone of the publication in which they occur, or by parol 
evidence of the intent in which they were used. 

The defendants, in a public newspaper, censured the plaintiff, a 
Member of the House of Assembly, for his inconsistency in re- 
ference to a certain Land Bill. The writer stated that the plain- 
tiff's views in respect of the measure had materially altered after 
a visit he had made to the South-Eastern Drainage Works, 
where he resided at the house of a well-known squatter, and 
then proceeded as follows :—** But Mr. Ward's (the plaintiff) 
subsequent action, and the fact of his leaving while the princi- 
pal clauses of the Land Act were under discussion, combine to 
prove that the squatters have 'got at' the patriot." 

On action for libel against the newspaper, 
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Held—1. That the article was a fair comment on the conduct 
of the plaintiff, and, in the ahsence of malice, privileged. 

2. (GwYNNE, J., dusentiettte.)-— That it was not necessary for 
the defendant to prove the existence of the circnmstances which 
he professed to comment upon, the onus of proving their untruth 
heing on the plaintiff. 

3. (GwYNNE, J., dissentiente.)— That the words "got at," as 
used in the article, imputed no corruption or moral turpitude, 
and therefore were not evidence of malice. 

Ward v. Tayloe and Anothbr. 103 

MALICE.— See Libel. 

MANDAMUS.— See Certiorari. 

MARRIED WOMEN, ESTATE OF.— See Intestates Real 
Estate Act, 1867 (1). 

MEMORIAL.— See Registration Act. 

MISDESCRIPTION.— See Mortoage. 

MONEY.— See Will (3). 

MORTGAGE, 1. — JSjectment — Misdescription. In ejectment hy 
mortgagee against mortgagor the latter set up that the action 
would not lie in consequence of a misdescription in the property 
conveyed. It was shown that at the time of the mortgage the 
defendant was possessed of one piece of land only, the suhject of 
the present action, which hefore making the mortgage he pointed 
out to the mortgagor as the property to be mortgaged, that this 
piece of land had been conveyed to him under the same descrip- 
tion as that contained in the mortgage, and that by deed of con- 
firmation executed in favour of the plaintiffs the original vendor 
to the defendant had identified the property. 

Held that the plaintiffs were entitled to recover. 

Letchford and Another v. Frayne. 93 



-2.— See Contract. 

3.— See Real Property Act, 1861. 



NEW TRIAL.— See BuEACff OF Contract. 

NOTICE OF DEFALCATION.— See Policy. 

DEMAND.— See Bill of Sale. 

OCCUPIER.— See Real Property Act, 1861 (1). 

ORIGINAL AND STATUTORY JURISDICTION.— See Equity 
Act, 1866-7 (1). 

OWNERSHIP.— See Appeal (3). 

PETITION. — Reduction of Alimony — Depredation of Property, De- 
preciation of the value of a respondent's property is not a suffi- 
cient ground for reduction of alimony. 

Dunn v. Dunn. 86 
PLEA, AFFIRMATIVE.— See Bill of Complaint. 
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POLICY OF ABSVBANCK—SmployS^Notiee of Defalcation-- 
Change of Duties — Companies Acty 1850 — Secretary — Registration, 
A policy of aasuranee guaranteeing the honesty of an employe 
provided that the accounts were to be kept and the business 
conducted in the manner described in a declaration endorsed on 
the policy, and that the policy should not extend to cover any 
loss incurred by neglect or omissions, but only by dishonesty of 
the employ^ in the conduct of his business and the keeping of 
his accounts ; and that if the business should cease to be con- 
ducted, or the accounts to be kept and rendered between employ I 
and employer in the manner therein described, without the con- 
sent, in writing, of the Insurance Company, and also in the 
event of the statements contained in the declaration being 
untrue, the policy should be void. 

The declaration above referred to contained a statement that 
the assured was the only one employed in his department. 

The policy further provided that the Company should not be 
liable for any loss incurred through the dishonesty of the employe, 
notice of wMch had not been given within ten days of discovery, 
nor for any loss occasioned more than twelve months before 
discovery. 

On action to recover money embezzled by the employe, the 
Insurance Company relied for defence on previous irregularities 
on the part of the employ^ — not amounting, however, to any 
criminal offence, nor resulting in any loss to his employers— of 
which they contended they should have notice under the condition^ 

Held— (1) That it was not necessary for the Company to have 
notice of any irregularities or omissions in the employ^, not 
amounting to actual dishonesty. 

Held— (2) That the mere fact of the employ^ subsequently 
having clerks under him, through whose hands money also passed, 
did not constitute such a variance in his duties as would entitle the 
Society to notice, and that the ten days' notice required by the 
provisions of the policy were to be calculated from the receipt of 
the Auditors' report showing the deficit, not from the time when a 
mere suspicion of the employe's delinquency had been aroused. 

Weight and Another v. The Australian 

Alliance Assurance Company. 137 

PRIMARY JUDGE.— See Equity Act, 1866-7 (1). 

PRIVILEGE.— See Libel. 

PROHIBITION.— See Appeal (4). 

PROPERTY, DEPRECIATION OF.— See Petition. 

See Appeal (2). 

PUBLIC MEN.— See Libel. 

REAL PROPERTY ACT OF 1861, 1. Agreement for the Sale of Land 
—Executory Contract. An instrument purporting to transfer or 
affect land under the Real Property Act, 1861, but not in the form 
prescribed by such Act, and incapable of registration under it, con- 
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veys no estate or interest in the land at law or in equity, and 
cannot be specifically enforced. 

Per Hanson, C.J. — It may confer a right to damages for its 
non-performance. 

Per GwYNNB, J. — On the death of a registered proprietor of 
land under the Real Property Act, 1861, the Lands Titles Com* 
missioners have the sole and final decision as to the persons to 
whom the land is transmitted. 

A, the registered proprietor of the fee simple of a section of 
land, entered into an agreement for the sale of a portion of the 
same to 6 upon certain terms as to payment specified in the 
said agreement. These terms were duly complied with ; but in 
the meantime A had died, devising all his real and personal 
estate in trust for his wife and children. 

Held — That the agreement not being in the form prescribed 
by the Act, and therefore incapable of registration, conferred no 
estate on the purchaser, and that specific performance could not 
be enforced. 

Semble — That no executory contract for the sale of land under 
the above Act is valid. 

Queere — Whether the Supreme Court has any jurisdiction in 
cases of transmission, by reason of the death of the re^stered 
proprietor, of land under the provisions of the Real Property 
Act of 1861, and whether the absolute and final decisions in all 
such cases is not vested in the Registrar-General and the Lands 
Titles Commissioners. 

Lange v. Ruwoldt and Others. 1 



-2. — Clause 67 . — Mortgagor — Tencmt 



or Occupier — Distress. A mortgagor in possession is not a tenant 
or occupier within the meaning of Clause 57 of the Real Property 
Act of 1861. 

Hart v. Stratton. 84 



3. — Ejectment — Lecue for two years 



In answer to action of ejectment by registered proprietor of land 
under the Real Property Act, 1861, the defendant relied on an 
outstanding lease for two years granted by the plaintiff, but any 
lease for less than three years being incapable of registration 
under the Act, this lease was not notified on the register. 

Held— rFollowing Manning v. Crossman — that the plaintiff 
held the land free from all encumbrances not notified on the 
register, and was entitled to maintain ejectment. 

Buckett v. Knobbe. 147 

-4. — Intestates Real Estate Act, 1867 — 



Transmission — Certificate of Title — Administrator. A certificate 
of title issued under clause 79 of the Real Property Act, 1861, is 
not invalidated by reason that the particulars of transmission 
through which the applicant claims are not entered on the regis- 
ter ; but it is sufficient if such certificate purports to be issued 
pursuant to the direction of the Lands Titles Commissioners, the 
decision of such Commissioners being final and without appelJ. 
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An administrator entitled to real estate of an intestate by 
virtue of the inheritance Act of 1867 is not a person authorized 
by clause 79 of the Keal Property Act of 1861 to apply to be 
registered as proprietor of the lands of an intestate, and the 
Real Property Commissioners have no jurisdiction to register 
transmission to him, but he is entitled to maintain ejectment 
by virtue of his letters of administration irrespective of the Real 
F^operty Act, and his title to possession dates back to the death 
of the intestate the moment such letters are granted. 

The lands, therefore, of an intestate, of which at the time of 
his death he is registered as proprietor, are by virtue of the 
Inheritance Act of 1867 removed from the provisions of the Real 
Property Act of 1861. 

The provisions of the Intestates Estate Act, 1867, making the 
production of letters of administration conclusive evidence that 
the deceased died intestate, do not dispense with the proof of 
the death, but the production of such letters of administration 
only establishes conclusively the intestacy when the intestate is 
in fact proved to be dead. 

Pannan v. Pannan. 64 



^.--Transfer hy Sheriff— Ft, Fa. The 



Sheriff has no power to convey or transfer to the purchasers 
land under the Real Property Act of 1861 sold by him by virtue 
of a writ of fi. fa. 

And per WEARING, J., Q««re— Whether he has power to sell 
land under that Act ? 

Palmer v. Andrews, 19 



6. — Will — Rentmciation of Trustees. 



The effect of the renunciation by Trustees under a will on lands 
under the provisions of the Real Property Act, of which the 
testator died seised, is to produce an intestacy as regards such 
lands, which are therefore removed from the provisions of the 
above Act and pass to the administrator by virtue of the Inheri- 
tance Act of 1867. The jurisdiction of deciding to whom the 
property is transmitted vests, in the first instance, however, in 
the Lands Titles Commissioners. 

Adcock v. Pools. 149 

REDUCTION OF ALIMONY.— See Petition. 

REGISTRAR-GENERAL, CERTIFICATE OF.— See Registra- 
tion Act. 

REGISTRATION ACT, NO. 8 OF l^l. ^Memorial— Description of 
Witness — Certificate ofRegi$trar- General, Under the Registration 
Act, No 8 of 1841, the memorial of every deed is required to con- 
tain certain particulars, amongst others the description, &c. , of the 
attesting witness ; but where the certificate of the Registrar- 
General of the correctness of any memorial has been obtained, such 
certificate is conclusive evidence of the validity of the registration, 
and will not be affected by the circumstance that such memorial 
did not in fact contain the description of the attesting witness. 
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A plea denying the correctness of a memorial of registration 
of a deed under the Registration Act, 8 of 1841, must allege 
that the Registrar-General had given no certificate of the cor- 
rectness of such memorial. 

Aubrey and Another v. Scott and Another. 76 

REGISTRATION.— See Policy. 

RENUNCIATION OF TRUSTEES.— See Real Property Act 
OF 1861 (6). 

REPORTS, QUESTIONS SUGGESTED BY. -See Slander. 

RULES.— See Equity Act, 1866-7 (2). 

SALE OF LAND AGREEMENT FOR THE,— See Real Pro- 
• PBRTY Act, 1861 (1). 

SALE OF SHARES, CONTRACT FOR.— See Contract. 
SECRETARY.— See Policy. 

SERVICE OF ARTICLES OF CLERKSHIP.— Leave granted to 
an articled clerk, who had served twelve months of his articles 
with his principal's town agent, to serve the additional and last 
four months of his articles with such town agent without an 
assignment. 

In re F. DAVISON. 30 

SETTLEMENT, DEED OF.— See Appeal (2). 

SEVERAL DEFENDANTS. -See Equity Act, 1866-7 (2). 

SHARES.— See Contract. 

SHERIFF, TRANSFER BY.— See Real Property Act, 1861 (5). 

SLANDER. — QueHicms suggested hy reports — Special damage. The loss 
of the services of his sons, who had previously worked without 
wages for the plaintiff, but who ceased to do so in consequence of 
slanderous statements by the defendant, held to form sufficient 
foundation for special damages ; and it is immaterial that the 
loss of service arose through questions asked by the sons them- 
selves of the defendant, if such questions were put in consequence 
of a report originating with or repeated by the defendant. 

Byrne v. Potter. 62 

SPECIAL DAMAGE.— See Slander. 

STATUTORY JURISDICTION.— See Equity Act, 1866-7 (1). 

SUBSTITUTED CONTRACT.— See Breach of Contract. 

TALFOURD'S ACT.— See Equity Act, 1866-7 (1). 

TENANCY FROM YEAR TO YEAR.— W^ecAr^y TetMncy, To make 
a tenant holding over and paying rent a tenant from year to year, 
the original letting must have been for a year or an aliquot part of 
a yeaor, or at a yearly rent. Therefore a letting for a period of 
eighteen months at a weekly rental, tenant to pay rates and taxes, 
is not a letting from year to year ; and when a tenant holds over 
beyond such period, and continues to pay rent as before, he is 



iNixrtx. 191 

Page. 

merely a weekly ten&nt, even thongh under the original agree- 
ment he was to pay rates and taxes assessed half-yearly. 

Solomon v. Bray. 128 

TENANT. —See Rbal Propbety Act, 1861 (2). 

TIME FOR APPEARANCE.— See Equity Act, 1866-7 (2). 

TITLE, CERTIFICATE OF.— See Real Property Act, 1861 (4). 

See Contract for Sale of Land. 

TRANSMISSION.— See Real Property Act, 1861 (4). 

TRUSTEES, RENUNCIATION OF.— See Real Property Act, 
1861 (6). 

UNPAID CALLS.— See Appeal (2). 

WILL, CONSTRUCTION.— 1. A testator devised and bequeathed 
his residuary estate to trustees as follows : — *' After the decease 
of my said wife, upon trust to sell and convert the same into 
money . . . and to pay and divide the moneys to arise from 
such sale and conversion into money . . . unto and amongst 
my said son J. J. M., my said daughter I. M. A. G., and such 
of the children of my said daughter as shall be living at the time 
of the decease of my said wife, and my said nieces L. H. B., E. 
J. W., and M. W., equally share and share alike. 

The testator left three grandchildren, but no nieces answering 
the above description. 

Held— That testator's intention was that the residuary 
estate should be divided j>£r capita amongst the three grandchil- 
dren and the children of the said daughter who should be living 
at the death of testator's wife. 

Gale v. Matthew and Others. 97 

2. A testator, by will made seventeen years 

before death, and when all his children were infants, devised 
and bequeathed all his real and personal estate to trustees upon 
trust for wife, during life or until marriage, and afterwaords to 
sell and convert the same into money, " and the proceeds of such 
sale or sales to invest ... for the benefit and support of 
my child or children that shall be living at the time of the 
decease or inter-marriage of my said wife, if more than one, 
share and share alike." 

There were six children living at the time of the wife's death, 
one of them, a daughter, being an infant. 

Decreed — That the trustees were to divide the amount realized 
by the sale of the estate into six equal parts, one of each of such 
parts to be paid to each of the five children of the testator who 
were of age, and the remaining sixth part to be invested for the 
benefit of the infant daughter. 

Hosier and Others v. Giles. 144 

3. Money. A testator made his will as follows : — / 



" Oct 26 1871. Edw. Section in Gawler. Fred Section oposit 
Court House. Mrs. Bathurst Goble Cotage . . . Kate piano 



( 
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and all her mother's jewellry, and £300 — any one ding. The 
money to he dyedered amongst them ... In event of Mrs. 
Bath marrying one-half of her money to go to the youngest boy 
. . ." The testator died possessed of considerable personal 
property, but no 'money.' On the marriage of the testator's 
widow. 

Held — That the term ''money" included all the residuary 
personal estate of the testator ; and that such personal estate 
was to be divided into four equal parts — one of such parts to go 
to Mrs. Suckling and the testator's youngest son, . Henry, in 
equal shares, and the remaining three parts to be equally 
divided amongst his sons Edwin, Frederick, and Kate; and 
that such shares became absolutely vested upon the death of the 
testator, subject, however, as regards the widow's share, to the 
interest thereon of the youngest boy upon her marriage. 

Suckling and Others v. Stanley. 87 V 



WilllAm KyflUn Thomaa, Pr nter, OranfeU Street, Adelaide. 
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